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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

IN RE INTEL CORPORATION
MICROPROCESSOR ANTITRUST
LITIGATION

MDL No. 05-1717-JJF

ADVANCED MICRO DEVICES, INC. and
AMD INTERNATIONAL SALES &
SERVICE, LTD.,

C. A. No. 05-441-1JF

)

)

)

)

)

)

. )
Plaintiffs, )

)

VS. )

' )

INTEL CORPORATION and INTEL )
KABUSHIKI KAISHA, )
)

)

)

)

)

)

)

)

)

)

)

)

Defendants.

PHIL PAUL, on behalf of himself and all others
similarly situated,

C. A.No. 05-485-JJF

Plaintiffs,
s,
INTEL CORPORATION,

Defendant.

NOTICE OF TAKING DEPOSITION OF
ADVANCED MICRO DEVICES, INC, and AMD INTERNATIONAL
SALES & SERVICE, LTD,

PLEASE TAKE NOTICE that, pursuant to Rule 30(b)(6) of the Federal Rules of Civil
Procedure, defendant Intel Corporation will take the deposition of Advanced Micro Devices, Inc.
and AMD International Sales & Service, Ltd. (collectively, “AMD™) on January 29-30, and
February 2-4, 2009, beginning each day at 9:30 a.m., at the offices of Bingham McCuichen LLF,
Three Embarcadero Center, San Francisco, CA 94111, or at such other time and place as the

partizs may agree. The deposition will be recorded by stenographic and sound-and-visual



(videographic) means, will bé taken before a Notary Public or other officer authorized to
administer oaths, and will continue from day to day until completed, weekends and public
holidays excepted.

Reference is made to the “Description of Matters on Which Examination is Requested”
attached hereto as Exhibit A and incorporated herein by this reference. In accordance with Rule
30(b)(6) of the Federal Rules of Civil Procedure, AMD is hereby notified of its obligation to
designate one or more officers, directors, or managing agents (or other persons who consent to
do so) to testify on its behalf as to all matters embraced in the “Description of Matters on Which
Examination is Réquested“ and known or reasonably available to AMD.

PLEASE TAKE FURTHER NOTICE that, pursuant to Rules 30(b) and 34 of the
Federal Rules of Civil Procedure, Intel requests that AMD produce for inspection, copying and

‘use at the deposition all of the documents and other tangible things in their possession, custody,
or control and responsive to the “Categories of Docurments and Tangible Things Requested for
Production” attached as Exhibit B and incorporated herein by reference. Production shall take

place at the time and place of the deposition or at such other time and place as the parties agree.

OF COUNSEL: POTTER ANDERSON & CORROON LLP
Robert E. Cooper By: /& W. Harding Drane, Jr.
Dapiel 8. Floyd Richard L. Horwitz (#2246)
Gibson, Dunn & Crutcher LLP W. Harding Drane, Jr. (#1023)
333 South Grand Avenue Hercules Plaza, 6th Floor
Los Angefes, CA 900071 1313 N. Market Street
{213) 229-7000 P.O. Box 951
Wilmington, DE 19899-0951
Peter E. Moil! (302) 984-6000
Darren B, Bembard thorwitz@potteranderson.corm
Howrey LLP wdrane@potteranderson.com
1299 Pennsylvania Avenue
N, W. Washington, DC 20004 Attorneys for Defendants
(202) 783-0800 Intel Corporation and Intel Kabushiki Kajsha

Dated: December 30, 2008






EXHIBIT A

DESCRIFTION OF MATTERS ON WHICH
EXAMINATION IS REQUESTED

L
DEFINITIONS

L. “AMD? shall mean and refer collectively to plaintiffs Advanced Micro Devices,
Inc. and AMD Intemational Sales & Service, I:td., including their respective past and present
officers, directors, agents, attomeys, erhployees, consultants, or other persons acting on cither of
their behalf,

2. “AMD Custodians” or “Custodians” means and refers 1o the approximately 440
individuais ideﬁtiﬁed by AMD on its Custodian List served on June 1, 2006, pursuant to the
Stipulation and Order Regarding Document Production entered by the Court in this Litigation.

3. “Litigation” means and refers to the litigation in which this Notice of Taking
Deposition has been served.

L
SUBJECT MATTER

1. AMD’s implemeniation and use of Enlerprise Vault (in all relevant geographic
regions) including but not limited to:

(&) Timing of implementation and deployment;
(b)  Imtial configuration and any subsequent changes thereto;

{¢)  Migration of data into Enferprise Vanlt storage, including the type(s) of
datz migrated and not migrated;

(d)  Quality control safepuards and auditing;
{¢)  Reporting, search and production capabilities;
() ' Processes used to extract data Tom the systein; and

(2) Errors, malfunctions, data corruption or loss.



2. AWD's implementation and use of an email joumnaling system (in all relevant
geographic regions) including but not limited to:

(a) Timing of implementatioh and deployment;
(b)  Initial configuration and any subsequent changes thereto;

(c) Type(s) of data the email journaling system wes configured o preserve
and types of data it was not configured to preserve;

(d)  Quality control safeguards and andifing;
()  Reporiing, search and prodnction capabilities;
()  Processesused to extract data from the system; and
(g)  Errors, malfumctions, data corruption or loss,
3. Configuration of AMD’s email systems, including but not limited to:

(&) Employees’ ability to customize email settings that could impact
preservation of emails;

(b)  Dumpster seftings, use of shift-delete, and AMD Custodians® ability to
permanently delete email messages.

(¢)  Mailbox size limits or gnotas for AMD employees” email including but
pot fimited to;

1) Nature and purpose of any limits or quotas, including any changes
after AMD reasonably anticipated this Litigation; ’

2) Consequence(s) of an email account nearing or reaching the limit
or quota; '

3 Recommendations or imstructions to employees and Custodians;
and

4 Whether and when AMD Custodians reached storage limits after
March 11, 2005, and the identities of such Custodians.

4. Date on which AMD first reasonably anticipated this Litigation, and the events
and circurnstances Jeading to AMD’s decision to commence this Litigation.

5. AMUD’s litigation hold notices for the Litigation, including but not limited to:
(a) The timing of AMD’s issuance of wiitten litigation hold notices;

(b)  Meaning and intent of the languape ussd;



{©)

AMD’s knowledge of whether Custodisms followed the instructions or

recommendations included in the litigation hold notices;

(d)
(e)

Monitoring and auditing; and

IT Department techrical support.

6. AMD’s harvesting of electronic data for this Litigation from all geographic
locations and sources (bard drives, live exchenge server mailboxes, Enterprise Vaulf, email
journaling), including but not limited to:

(@)
®)
©
)
©
®

Identity of entities and personnel conducting harvests;
Protocols and processes used;

Types of data included and excluded from harvests;
Timing of harvesting activities;

Identity of custodians subject to harvesting; and

Documentation, auditing and validation,

7. Natore of, and protocols for, AMD IT’s support of custodian preservation

activities.

8. Data processing protocols and procedures utilized by AMD’s electronic discovery
vendor(s), including but not lirited to:

(2}
®)
(e}
(d)
®

Identity of vendor performing processing functions;
Processes vsed,;

Type(s) of data included or excluded from processing;
Hardware and software used; and

Documentation, auditing and validation.

9, De-duplication and near de-duplication methods used by AMD during this
ngatwn including but not limited to:

(2)
®
©)

Protocols, databases aud tools used by FCS and Stratify;
Attenex methodology for de-duplication and near de-duplication; and

AMI’s knowledge of whether Custodians manually de-duplicated or near

de-duplicated, the identity of any such Custodians, and any actions taken by AMD
related to Custodians’ manual deduplicafion or near-deduplication.



10.

11.

Backup tape policies and profocols, including but not limited to:

(2) Pre-Litigation disaster recovery backup tapes, including type of backups,
software and media used, content and frequency of the backups, tape
rotation/recycling schedule, and restoration activities for this Litigation; and

(b)  Preservation of backup tapes for this Litigation, including type of backups,
software and rpedia used, content and frequency of the backups, tape
rotation/recycling schedule, restoration activities for this Litigation.

Facts underlying the statement in Mr. Herron’s letter of October 24, 2005 to Mr.

Rosenthal (at 1) that “AMD’s document retention and destruction policies were suspended to
prevent the inadvertent destruction of documents that may be relevant to this lawsuit.”

12.

13.

Any known or suspected non-preservation of AMD Custodian data.

The timing, scope and nature of the problems and/or issues for the following

Custodians’ data preservation, harvesting, processing and/or productions:

14,

(2). Mr. Ruiz;

B M Oji

(¢) M. Soares;

@  Mr. Kwok;

(€ M Keples

(§  Mr. Urasi; and
(g0  Mr. Brunswick.

AMD’s attempts (successful or vmsuccessful) to recover, restore or preduce

documents related to any Custodian (including but not limited to the Custodians identified in
Topic 14 above), from backup fapes, other employees’ electronic files, andfor from data
previously harvested but suppressed by AMD’s near-deduplication protocols.

15,

AMD’s audits and investigations of the sufficiency of its data preservation,

harvesting and productions related to the Litigation.
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EXHIBIT B:

CATEGORIES OF DOCUMENTS AND TANGIBLE THINGS
REQUESTED FOR PRODUCTION

L
DEFINITIONS
1. “AMD” shall mean and refer collectively to plaintiffs Advanced Micro Devices,

Inc. and AMD International Sales & Service, Ltd., including their respective past and present
officers, directors, agents, aﬁomeys, ernployees, consultants, or other persons acting on either of
their behalf,

2. “AMD Custodians™ or “Custodians” means and refers to the approximately 440
individuals identified by AMD on its Custodian List served on June 1, 2006, pursuant to the
Stipulation and Order Regarding Document Production entered by the Court in this Litigation.

3. “Litigation” means and refers to the lifigation in which this Notice of Taking
Deposition has been served. |

I
REQUESTS

B Docurnents sufficient to show the dates end sources of each harvest of electronic
data for each Custodian, including each harvest from hard drive, Enterprise Vault system, email
journaling system, PNS and exchenge servers.

2, For each Custodian, documents sufficient to show the nature and scope of each
harvest of electronic data from AMD’s Enterprise Vault and email jounaling systems, including
the search tools, parameters and/or criteria used to extract the data.

3. By Custodian and for each suppressed email, the logs or tracking information
automatically generated by, and/or stored within, the Attenex database(s) as a result of the near-
dededuplication process, as referenced during Mr, Cardine’s interview on October 15, 2008,

4. The logs generated during the migration of PSTs into AMD’s Enterprise Vault
systemn, as referenced during Mz. Meeker’s interview on December 11, 2008.

5. Documents sufficient 1o show which Custodians, if any, requested an increase in
his or her mailbox size quotas {after March 1, 2005), the date of any such reguest(s), and the
action taken by AMD’s IT department in response 1o such request(s).



6. Documents sufficient to show (a) any instructions, recommendation and/or user
guides provided to AMD employees, or (b) internal AMD IT policies and/or procedures, related
to AMD’s Enterprise Vauit and ernail journaling systems.

7. For each Custedian, documents sufficient to show each email address and/or
display name that, when used, would result in an email being delivered 1o the subject
Custodian’s AMD email account,

8. For each individual AMD Custodian for whom data has not been produced to
Intel (G.e., non-designated Custodians), documents sufficient to show:

()  Timing of and specific steps taken for preservation. of data;
(b)  Anyknown or suspected non-preservation of data;

(c)  Date(s) on which the Custodian’s documents were harvested for the
Litigation;

(@  Date(s) on which the Enterprise Vault was first used to caphie and
preserve email for the Custodian; and

(e) Date(s) on which the Custodian received z Litigation hold notice.



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

CERTIFICATE OF SERVICE
I, W. Harding Drane, Jr., hereby clertify that on December 30, 2008, the attached

document was hand delivered to the following persons and was electronically filed with

the Cletk of the Court using CM/ECF which will send notification of such filing(s) to the

following and the document is available for viewing and downloading from CM/ECE:

Jesse A. Finkelstein
Frederick L. Cottrell, I11
Chad M. Shandler

Steven J. Rineman
Richards, Layton & Finger
One Rodney Square

920 North King Street
Wilmington, DE 19801

James L. Holzman

J. Clayton Athey

Pricketf, Jones & Elliott, P.A.
1310 King Street

P.O. Box 1328

Wilmington, DE 19899

1 hereby certify that on December 30, 2008, I have Electronically Mailed the

documents fo the following non-registered participants:

Charles P. Diamond

Linda J. Smith

O’Melveny & Myers LLP

1999 Avenue of the Stars, 7™ Floor
Los Angeles, CA 90067
cdiamond ,£Oom |

lsmith@ornm.com

Salem M. Katsh

Laurin B. Grollman

Kasowitz, Benson, Torres & Friedman LLP
1633 Broadway, 22" Floox

New York, New York 10019
skatshi@kasowitz.com

lgrollman{@kasowitz.com

Meark A. Samuels
O’Melveny & Myers LLP
400 South Hope Street
Los Angeles, CA 90071
mSamuels@omin.com

Daniel A. Small
Cohen, Milstein, Hausfeld & Toll , P.I.I.C:-
1100 New York Avenue, NW
Suite 500, West Tower
Washington, DC 20005
dsmall@cmht.com




Craig C. Corbitt

Judith A. Zahid

Zelle, Hofinann, Voelbel, Mason
& Gette LLP

44 Montgomery Street

Suite 3400

San Francisco, CA 94104

ccorbiti@zelle.com

izahid@zelle.com

Guido Saveri

R. Alexander Saveri
Saveri & Saveri, Inc.
706 Sansome Street

San Francisco, CA 94111
guido@saveri.com
rick(@saveri.com

Michael P, Lehmann

Jon T. King

Hausfeld LILP

44 Montgomery Street

Suite 3400

San Francisco, CA 94104
mlehmann(@hausfeldllp.com

jkingf@hausfeldllp.com

Daied: December 30, 2008

Steve W. Berman

Anthony D. Shapiro

Hagens Berman Sobol Shapiro, LLP
1301 Fifth Avenue, Suite 2900
Seattle, WA 98101
steve{@hbsslaw,.com
tony(@hbssiaw.com

Michael D. Hausfeld
Brent W. Landau
Hausfeld LLP

1146 19™ Street, NW
Fifth Floor
Washington, DC 20036

mhauvsfeld@hausfeldllp.com
blandau(@hansfeldllp.com

By: &/ W. Harding Drane, Jr.

Richard L. Horwitz (#2246)

W. Harding Drane, Jr. (#1023)

POTTER ANDERSON & CORROON LLP
Hercules Plaza, 6% Floor

1313 N. Market Street

P.0O. Bex 951

Wilmington, DE 19899-0951

(302) 984-6000
rhorwitzi@potteranderson.com
wdrane@potteranderson.com

Attorneys for Defendants
Intel Corporation and Intel Kabushiki Kasiha







SUMMARY CHART OF INTEL'S RULE 30(8)(6) DEPOSITION TOPICS

1. Enterprise Vault (“EV™)

R R

» See Third Ashley Decl, 123

e AMD acknowledges this topic is
ptoper subject of inquiry

s AMD used EV for preservation
¢ AMD harvested data from BV

« AMD chose not to migrate certain
classes of data

+ Foundatjonal discovery

» Crt Summary Chart Topics 1, 7,
g

» Fowler Decl. 7 9-14, 35-42
» Internal AWV} IT Emails
- Yy Interview topic

2. Journaling Systermn

s See Third Ashley Decl. 124
s AMD acknowledges this topic is
proper subject of inguiry

* AMD used journal for
preservation

» AMD harvested data from journal

» Scope of messages caphured by
journal

« Foundational discovery

« Crt Summary Chart Topic [
s Fowler Decl. 1§ 9-14

+ Internal AMD IT Emails

« @By Intervicw topic

3. Configuration of Email
Systems

» See Third Ashiey Decl. Tf25-29

« AMD acknowledges this topic is
proper subject of inquiry

» Confipuzation of AMI email
accounts {mailbox size quotas,
_dumpster settings, etc.) can impact
preservation
» AMD claims that “Deleted

Folder” was used for custodian
preservation

« Foundational discovery
» Internal AMD IT emails

¢ Crt Summary Chart Topics 2, 3,
5

» Fowler Decl. §919, 22-28

« §28 Interview topic

4. Reasonmble Anticipation
of Litigation

» AMD’s duty to preserve data was
triggersd when it reasonably
anticipated taking action to initiate
[itigation against Intel

» Foundational discovery

e Fowler Decl. 13 (“AMD’s
preservafion efforts began
immediately after the [JFTC]
announced its March 2005
deciston....”)

5. Litigation Hold Notices

= AMD acknowledges this topic is
propet subject of inguiry

o AMD states the timing,
distribution and content of notices
are key components to
preservation

» Foundational discovety

o Crt Summary Chait Topics 10,
12,

s Fowler Decl. {1 3, 7-8, 34
» “Barly versions of AMD’s

- AST2300644.1 !




directions for how custodians
could create a special
“Preservation Notice” folder to

-storé’potentially relevant
material. (citation omitted).
Creating this folder was not
mandatory and, as a result of
the Vault and Journal,
eventnaity became
onnecessary,” Fowler Decl. 9
34,

s 10/24/05 Herron Letter at 1, 3-4
[Ex. B to Fowler Decl. ]

6. Harvesting

« See Third Ashley Decl. §Y30-32

* AMD acknowledges certain
information related to this topic is
proper subject of inguiry

» Timing, scope and nature of
harvests may impact the
sufficiency of AMD’s data
productions

s Foundational discovery
o Crt Summary Chart Topic 4
s Fowler Decl, §{ 15-17

e Summary of AMD’s Documcnt
Collection Protocols [Ex. 1 to
Fowler Decl.]

o AMD’s 7/24/08 Brief offered
“informal exchanges about
AMD’s collection protocols™

« SRRy nterview
topics

7. IT Support of
Preservation

» See Third Ashley Decl. 4 23-29
s AMD acknowledges this topic is
proper subject of inquiry

s Preservation problems and other
relevant tech issues often
communicated to ANMD [T

e IT performed and supervised
certain preservation activities

s Foundational discovery
e Internal AMD [T emails

« 85 nterview topics

8. Data Processing

* AMD acknowledges this topic is
proper subject of inguiry

s Processing activities may filter,
exclude or corrupt relevant data

s Information about this fopics is
necessary to understand
sufficiency of AMD’s data
productions

» Foundational discovery
s Fowler Decl. {ff 43-46

« GBS Interview topic

* AMD’s 12/9/08 Status Report
re histograms

AJ72800644,1



-x{:v A i
e -

o See Third Ashley Decl. §35

s AMD acknowledges this topic is
proper subject of inquiry

o Topic is necessary to understand
sufficiency of AMID's productions

» Relevant to histogram analysis

v AMD has produced significant
duplicates within custodians.

e Foundational discovery

o Crt Summary Chart Topic [1

+ SBEERm, Interview topic
» AMD’s 12/9/08 Status Report
re histograms

10. Backup Tapes

+ Touted by AMD as failsafe
o One of first steps in preservation

o Could be highly relevant to
remediation issues

» (ji remediation
« Sy rernediation

+ @@ contradiction of AMD 30-
day backup representations

« Foundational discovery
= Fowler Decl. 1 3, 5-6

s AMD’s Backup Tape Retention
Protocols [Ex. C to Fowler
Decl.]

s 10/24/05 Herron Letter at 1-2

- SRRy Interview topic

11. Suspension of
document retention and
destruction policies

* AMD acknowledges this topic is
proper subject of inquiry
« Relevant to Intel’s inquiry into the

sufficiency of AMD’s actions to
preserve data

+ Relevant to evaluate whether
AMD accurately described its
practices

» Foundational discovery

« 10/24/05 Herron Letter at 1 [Ex.
B to 7/24/08 Fowler Decl.]

12. Non-preservaiion of
Data

» AMD acknowledges this topic is
proper subject of inguiry

¢ Relevant to sufficiency of
productions

e Crt Sunumary Chart Topic 2
o AMD IT emails

13. Custodian-specific
problems

» AMD acknowledges this topic is
proper subject of inquiry

» Relevant to sufficiency of
productions

o Crt Sumnmery Chart Topics 2

5. -2 13
4“ 15 (s

¢ Fowler Decl. 1§ 22-29

» AMD’s 12/9/08 Status Report
re histograms

14. Remedial/Supplemental
Data Productions

» Seg Third Ashley Decl. §12

» AMD acknowledges this topic is
proper subject of inquiry

«omRemedial Production

o 4888 Remedial Production

AS72800644.1




= Intel needs to unders

tand the
nature and scope of alt AMD
remedial productions

15. Audits/Tnvestigations

s AMD claims to have conducted
nurnerous “reviews” of its
program, and has consistently
reported is program is
“exemplary™ without any “lapses”

o AMD’s failure to disclose obvious

preservation issues raises
guestions

o 5/24/07 Hearing Tr. at 9-13
(Mr. Samuels stating:
“We...told Mr. Cooper inno
uncertain terms that we are
unaware of any sysiemic failure
or lapse of AMD's preservation
plaus or efforts. We have
double-checked. That remains
the case today. There is
absolutely no basis for concern
on [ntel’s part about AMD’s
document preservation
activities....there is no
reasonable cause to think that
AMD has been derelict in the
slightest™)

8/10/07 Samuels Letter to
Cooper (“We have now
completed a review of AMD’s
prescrvation program with
respect to each of the 108 AMD
party-designated production
custodians. We are pleased to
report that our preservation
program appears to be operating
as designed and intended; no
lapses in that program have
been idenfified.”)

a8

AJ72800644.1



1. Harvest Dates

SUMMARY CHART OF INTEL’S DOCUMENT REQUESTS

AMD has provided

migrations were
successful

s AMD IT instructed
custodians to delete PSTs
after migrations

e AMD IT did not audit

» Court Summary Chart
Topic 7

+ AMD IT emails

L]
1930-32 information in writing initial harvest

o AMD's delay in on multiple occasions |  dates; needs to
harvesting data, and the identify the sources
fength of time between of those harvests
harvests from hard and supplement
drives, journal and vanit, g;?vix;xfngai

hi levant ! g
are highly relevan vanit, PNS

o Necessary to allow Intel
to idEmifY any gaps in * HaIVGSt dates were
the retention and tracked and thus
production of data bmfon:ditwn slgoaugd
between the dates of hard ¢ ere 1{1 avaél_ le
drive and Vanit harvests 0 be produced 1 a

chart format
2, Vault/Journaling s See Third Ashley Decl. « RN, interview s AMD likely
Extraction Info 192324 topic tracked this

o Information necessary to 11}11_\”0?3&;:1011 a'gd it
evaluate the sufficiency s 0?1 e readily
of AMID’s extraction of available
data from the
Vault/journal systemns

3, Deduplication o Logs necessary to * inferview e Logs are
Logs understand sufficiency of topic automatically
data production » Court Summary Chart genz-jated dandad'

s AMD unilaterally Topic 11 Stor' X 1;1311 readily
implemented a near- avallable
deduplication protocol

e AMD’s main defense to
histogram analysis is
near-dedupHcation

4. PST Migration s See Third Ashley Decl. » STy interview » Logs are
Logs 923 topic zutomaticatly
« Only way to verify if generated and

stored, and readily
available

Al728D0644.1




these logs

5. Mailbox Size
Quota Docs

s See Third Ashiey Decl.
1925-29

¢ Mailbox size quotas
intended and designed to
discourage and/or
prevent email retention

« Custodians had mailbox
size problems

» AMD IT recommended
deleting and clearing
ernail foiders to avert
size limitations

IR interview

topic
e Internal AMD IT
emails

= “Tips and Tricks” IT
notices

« Targeted search of
ernails or AMD [T
logs / “help
tickets”

Search limited in
scope (custodians
and search terms
related to maiibox
size quotas)

6. Vault/Joumnaling
Overview Docs

s See Third Ashley Decl.
992324

» Vanlt and journaling
used for preservation

» AMD harvested from
both sources for this
fitipation

» Inte} requested, and
AMD agreed to
produce (on several
occasions), overview
deocuments related to
AMD’s vault/journal
system

» AMD only produced a
few publicly-available
documents it
downloaded from a
website

e Court Summary Chart
Topies 1,7, 8

« SEEERy interview

topies

Inte} is only asking
for a small number
of overview
documents: the
internal “how to”
guides for
employees; and the
internal AMD IT
policies/procedures
for Vault/Journal

= AMD IT most
likely have these
documents stored
in a single location

7. Emails Addresses
and Resolve Names

s See Third Ashley Decl.
724

s AMD extracted data
from journal system
using a single email
address:
first.last@amd.com

» Bxtraction process
excluded other email
addresses and resoive
names for custodians

o GRS interview

topic

List of custodian
erpail addresses,
aliases, and resolve
names should be
centrally stored ad
easy to provide

8. Non-designated
Custodian

e Relevant to AMD
remediation

» Intel has requested
this information on

o AMD has already
provided joumal

AS72B00644.1



» During 9/11/08
hearing, Mr. Herron
stated that non-
designated custodians
are only relevant to
the extent they relate
to remediation. See
Ex. C, Hearing Tr. at
67:14-68:18

custodians
{production and
non-designated)
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF DELAWARE

ADVANCED MICRO DEVICES,

Plaintiffs, Civil Action No.
05-441-JJF

V.

INTEL CORPORATION,

A e Nt A Mt S i e

Defendant.

Teleconference in above matter taken pursuant
to notice before Renee A. Meyers, Certified Realtime
Reporter and Notary Publie, in the offices of Blank Rome,
LLP, 1201 Worth Market Street, Wilmington, Delaware, on
Thursday, September 11, 2008, beginning at approximately
1:00 p.m., there being present:

BEFORE:
THE HONORABLE VINCENT J. POPPITI, SPECIAL MASTER &
APPEARANCES:

O'MELVENY & MYERS
DAVID HERRON, ESQ.
ROBERTA VESPREMIL, ESQ.
1939 avenue of the Stars
Los Angeles, California 90067
for AMD

AEDEES

CORBETT & WILCOX
Registered Professional Reporters
230 North Market Street Wilmington, DE 198990
(302} 571-051D ¢
Corbett & Wilcox is not affiliated
With Wilcox & Fetzer, Court Reporters

www . corbettreporting. com
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% APP%CREB? s(cf:ﬂwmc;‘{g:& ENGER 1 MR. COTTRELL: Good afternoon, Your
FREDERICK L. COTTRELL, ITf, ESQ. 2 Honor, Fred Cottrell in Wilmington. And on the phone
? kil 3 withme for O'Melveny js David Herrop and Roberta
4 for AMD i, V-g-5-pr-gvi-i i
' ; 8 ANDEKSON & CORROON 1 Ves;?rm-m, V-e-3-pr-¢ n? i, and, Your Honor, Beth Osrf:ond
W. HARDING DRANE, JR., ESQ, 5 1 beiieve, is on, and she is with AMD, That should he i
4 1313 North Markes Sireet, Gth Fl
Wilmington, DE, 19899 o 6 for AMD.
7 for el :
8 ;;NG}LAM, MeCUTCHEN, LLP 1 SPRCIAL MASTER POPPITE: Thank you.
DON sxcx}élt":r, ESQ. 8§ Ms. Osmond, are you on?
5 .
ik%céfYR\SOR%ﬂElﬁgTON,ESQ. 9 MS. OSMOND:; Yes, 1 am, Your Honor.
10 3 Benbarcarders Cent A
San Francteoo, Calfomia 4111 10 SPECIAL MASTER POPPITE: Thank you very
il for Ioted 11 much.
12 GIBSON, DUNN & CHUTCHER, LLP S
ROBERT COOPER, ESQ. . 12 Anyone from the Class participating?
= y&ﬁﬁgngoﬁggg 13 MR ATHEY: Yes, Your Honor. Clayton
14 KAY KOCHENDERFER, ESQ. 14 Athey of Prickett, Jones for the Clase. And I should be
333 South Grond Avenoe i
15 Los Angeles, California 900713197 15 it today for the Class. b
- o Totel 16 SPECIAL MASTER POBPITL, Thank you, sir. &
HOWRY & SIMON .
Y THOMAS DILLICKRACH, ESQ. v And from Intel, please.
. w99h?unysyivmiu Avenae, NLW. 18 MR. DRANE: Good afiernoon, Your Honor.
! fnr?;c;wm R.C. 2000 19 This is Harding Drane at Poiter, Andersan & Carroon in
19 PRICKETT, JONES & BLLIOTT 20 ‘Wilmington, and I will ask my co-counset to introduce
20 J. CLAYTON ATIEY, ESQ. 21 themsetves.
1310 King Swocd
7 Wiimington, DE 1980} 22 SPECIAL MASTER POPPITI: Thank you,
- for Class 23 Mr. Drane.
23 ALSOQ PRESENT: e .
a o 24 MR. PICKETT: This is Dor Pickett and
Page 3 Page 5
1 APPEARANCES (Continuedy: 1 with me, McKay Worthington, M-c-K-a-y
2 Beth Osmond, Esq. 2 W-o-r-f-h-i-n-g-f-o-m1. =
Elizzheth Sloan, Esq, 3 MR ROCCA: Good afternoon. This is
3 Exic _Fﬁ“db“fﬁ 4 Brian Rocoa, R-0-c-¢-g, ffom Bingham, McCutchen,
Jennifer Martin 5 SPECIAL MASTER POPPITI: Thank you,
; [ Mr. Rocca
7 ; , out 1
5 SPECIAL MASTER POPPITE: Hello, Vimosat| chL COEPEE zdf;“’ I;f";";"“‘ L
7 Poppitijust joined, A opet, R.ay Kochenderier, Rich Levy, an
8 MR SMALL: Good moming, YourHonor, | °  (hinkmaybe DanFloyd is on.
g This is Don Pickett, 10 SPECIAL MASTER POPPITI: Thaok you.
10 SPECIAL MASTER POPPITI: Good maorning,| 11 MR. DILLICKRACH: Also Tom Dillickrach
11 siT. 12 from Howry, D-j-d--i-c-k-r-a-e-h.
12 What we will do is we will go through, i3 MR, PICKETT: Your Honor, one other -~
13 for the court reporter's purpose and centaialy for my 14 this is Mr. Pickett. ¥our Honor, one other thing. We
14 purpose, ones § have everyone, once I can expect everyons 5 have with us on the line Mr. Ashley who is our oonsultané
15 has clicked on. I'd like you to know that Eric Friedberg | ;¢ in case there are any technical issues that arise.
16 and his colieague, Jr:nm.fchm:tm, are [:mre, and Liz 17 SPECIAL MASTER POPPITL: Thank you.
17 Sloan s also here with me. And you will see the reason Th oh
18 why it was importagt to have the consultants that you 18 at may prove to he helpful,
. A . ) 19 MR. ASHLEY: Good sfternoan, Your Honor,
19 permitted me to retain for this paurpose here with me ) b
20 today as we move throughout the stracture of the work we 0 John Ashey, A-g-0-1-e-y.
21 are going to do for the rest of the afternoon, or 21 SPECTAL MASTER POPFITL: Thank you,
2 hopefully for not the rest of the affernoon but the work 22 Mr. Ashley.
23 that we have to do today. 23 Counsel, let me do this as 1 make some
24 Lets start with AMD, pleage. 24 effort to set the stage here. I expect you have all had
e T e R T s Bt T N T T T e R e I R S S A T T O
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1 the benefit of receiving the charts that hopefully form, 1 So, what { would propose is that we
2 witf form the agenda if we need to be going through eachy 2 appmach the examination of the chart that yon all have
3 of the items during the course of the afternoon. But let 3 with a goal in mind of seeing whether you can still make
4 me inftially inake & couple of observations if [ might. 4 the effort to do as much of the work with respert to the
5 HNo. 1, both parties have asked me to S infosmation that Intel is iooking for, that AMD has
6 address the fssue as to whethes, as a resuli of the work 6 indicated it is willing to provide, how much of that you
7 you attempted to do informally to request and pather 7 can do informally, understanding that, at some point,
8 information surrounding the subject watter that we are & Intel wants {o 5it a2 3WbY(6} witness or witnesses in the
9 going to be talking about the during the conrse of the 9 chair to verify information that it hias eithey already i
10 afternoon, whether or not there was a waiver on the part | 10 received, it was in the process of receiving, or AMD wili
11 ofIntel to forego its opportusity fo ask for formal 11 continue to provide.
12 discovery in the subject area, 12 What 1'd like to do is ask both sides i
13 And although 1 am satisfied that the 13 whether that approach makes some sense. !
14 record does not support a waiver that would foreclose | 14 MR. HERRORN: David Herron for AMD. We
15 Intel the opporhumity to condvet formel discovery, § 15 do agree with your analysis and the way you have set it ;
16 think it's important for me to say, at the same time, T 16 out and that is a fine approach for AMD.
17 am confident that there were requests that were made by | 17 MR PICKETT: Your Honor, this is Don
1% Inte} that AMD cither responded to in a fulsome fashion,| 18 Pickett. It inay be appropriate, if ¥ firlly understand
19 was in the process of responding fo those requesis, or 19 it, for a littke background, 'We have been engaged in
20 had indicated that it was willing o honor those 20 discussions, fatel and AMD have been engaged in
21 requests. 21 discussions about these topics for a litle over a year.
22 That all says to me that there are, from 2z SPECIAL MASTER POPPITI: Since April
23 my perspestive, discrete, perhaps, subject arcas or 23 11h, 2007.
24 discrete jssues where there was, in fact, a request for 24 MR. PICKETT: Right And there has been
rage 7 Fage 9
1 information and Intei did one of thase several things. b progress mide during that time, but a ot of this was an P
2 it ejther responded to it in a fulsorne fashion, i was in 2 inquiry that revealed sowpe jterns in the beginning, more
3 the pracess of responding to it, or it had promised to do 3 iterns were revealed as if ‘went through, and then
q that And it seems to me that the work we condact this 4 pasticularly, as 2 result of this, these motions, a great
5 afternoon should be set against that backdrop, 5 deal of new information was, of course, devetoped, and
g The reasomn why | say that is because I & the manner and some of the answers led us to believe that 3
7 believe it becomes my uliimate responsibility to measure | 7 formal discovery really was going to be necessary and we U
8 any requests for formal discovery against what bas B would need to get confirmation under oath of a Jot of
9 already cither ovourred, what was in the process of 3 these things, you know, a declaration of Mr. Fowler
10 occurring, or even what AMD had indicated it was wil!izng 1o raises Dew questions, that kind of thing,
11 to do foformally. 11 However, if you are saying onfy that
12 What I would like to suggest is that 12 this type of motion is somewhat premature now, that the
13 rather than expecting that you are poing to be asking me § 13 parties couid rake additional progress informalty and
14 this afternoon o Hterally go throtgh cach request that 1 then we woutd proceed with discovery, 1 think that weuld
15 Intel made formally and ask me to then measure, and I am] 15 be something the parties should do in a prorspt ranner and
16 not sure I have the record to do this, what AMD has done,| 16 we should then return to you fo pursue ‘whatever matters
17 that is, what it did, what it wes in the process of 17 we have, although } can say that we do need to get some
18 doing, or what it had indicated it intended to do, for 1B fiscovery.
19 the pufposc of my measuring line by line, word by word, | 18 We have had no discovery at all. We
20 the epplication to put 2 36(b)(6) witness in the chair, 20 bave had o one under oath, We have had answers which
21 No. 1, and the application to make sure that before that 21 are niot complete, not definitive, and, so, at some point,
22 oceurs, thaf the documents that you have requested line | 22 we are going to want that We have made that request in
23 by line, word by word, and request by request is honored | 23 May, and 1 think, for the pariies to make some progress
24 formally, 29 in the interim, #'s fine, but I don'f think that shovld :

WwwW.corbettreporting.com
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1 be & long process, 1 what reservation breakdowns do they contend they need %
2 SPECIAL MASTER POPPITL And T (hink z fook inte.
3 what I beer you saying is that, on Intel's part, there is 3 Those have been defined now by
4 & willingness to confinne to develop as much nformation | 4 Mr. Ashiey and that's whers focus ought $o be. If this
5 a5 you can informally, understanding that, at some pofnt, 5 discovery occurs informally, as it shouid, as regards to
6 you have the perfect right to secure representations & technical matters, then it showld go forward that way and
1 under cath in a fashion that gives you the fulsome kind 7 that should be the end of it.
B of 30(bX6) mformation that I expect Judge Farnan 8 If parts of the discovery, and I think
9 contemplated, that T expect the defaudt rules of 9 are some, have to be completed by way of 30(b)6)
10 e-discovery and the District conlemplate, and that I 10 deposition and doczuments production, that's fine. But
11 expeot that AMD cannot oppose, 21 our mterest is bringing this to closure on the issues
12 Did [ state that fairly from AMD's iz truly m Issue now.
13 perspective? 13 SPECIAL MASTER POPPITL ‘Well, and part
14 MR HERRON; Judge, I think you meant 14 of my dilemma — and I will even defer to Eric and Jen
15 Intel's perspective, 15 hete in terms of making this a little, somewhat of a
16 SPECIAL MASTER POPPITL: No. [mean, |16 conversation, if you will - part of my dilemme in
17 frorn AMD's perspective, that AMID cannot oppose pufting 17 approaching the application as it exists, and certainly
1B someone in the chair to provide the kind of information | 18 giviag study to it froin both sides, is 1 am pot, on this
19 that Tntel is Tooking for from a 30(b)(8) witness? 19 record, sble to make any judgment with respect fo whet
20 MR. HERRON: AMD docs nat oppose having | 20 information has been provided for the porpose of putting
21 2 30(b)(6) witness testify about those subjects on which | 21 me in a position of making a judgment as to what formal 2
22 deposition is needed. And as we said in our brief, we 22 diseovery is needed to Bl in the boles.
23 have suggested that we should have 30(b)(6) deposition on; 23 And T don't think you all went either me
24 certain topics. There is no doubt about that. That's 24 ta be in the position, maybs you do, or that you want me,
Page 11 Pege 13
1 what Judge Farnan ordered. 1 along with my consultants, io be in the position, and,
p But Ineed to, if I could, Your Honor, 2 again, maybe you do, of literally looking through
3 respond briedly to what Mr, Pickett cutlined with his - 3 everything that AMD has provided for pusposes of making &
4 he is suggesting, [ think, a retum o meet and confer 4 {air and appropriate judgment as {o how deep formal
5 processes cultainating in a retun to you with yet another § 5 discovery should go. Beeauge it seems to me my
& motion and then, nitimately, discovery ordered on 3 overarching responsibility in managing discovery is to do
7 whatever is left out there, 7 just that, and T don't think either of you want io be in
8 We have been down, the path of having an B & position of literaily having to redo what you have
9 agreement, we thought, that is now disavowed, and the 9 already done,
10 provision of a fot of responses that Is, you know, 10 And T don't believe that | have got a
11 jnformal in nature but formally responding to format 11 record that permits either ine fo do that independent of
12 discovery. 1z the Court's consultants o along with the Court's
13 So, when Mr. Pickett says that no 13 consultands to say, Look, Inte] asked for this, AMD has
14 discovery has happened at all, it's just not the case, 14 indicated that it's ejther provided it or intends 1o
15 We, both parties have provided summaries in lien of other| 25 provide it, and once it does provide it, i it hasn't
16 forms of response to discovery. 16 yel, whether the guality of that information i3, in fact,
17 We have been down this road for » long 17 what Inte] was jooking for,
18 time, Intel has now posed to us discovery which, even 18 1 can't do that on this record unfess
18 after the submissions which I submit are comprehensive | 19 you tell me I atm missing somncthing here,
20 about AVD's presexvation systerm, you know, Intel stili | 20 MR HERRON: Judge, it's David Hetron.
21 has expanded its new discovery by 50 percent, not 71 T understand that and agree with you that it is difficult
22 acknowledgad that previous discovery has been supplied, | 22 where the Court says to inake the assessment you just
23 and is insisting on wide-ranging discovery that doesn't 23 descrihed. But 1 also submit that it's not necessary for
24 g0 to the core fssue of what loss do they contend exists, | 24 the Court to rake that assessment.

et
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1 What we know now is that in coming to 1 have identified a pumber of lapses. May f expect that
2 the Coust to compel discovery, Intel has definitively 2 your term “japses” may be the term [ have adopted,
3 identified, through Mr. Ashley and through its briefing, 3 "purported problem"?
4 those areas in which it has issues or concerms. 1 MR PICKETT: That would be fair,
5 important]y, what the Court sent to us 5 SPECIAL MASTER FOPPITL Then I think T
6 yesterday I think very accurately chronicles precisely 6 understand what you are saying.
7 what Intel is raising now and precisely defines what 7 ME. PXCKETT: And there may be a couple
8 Intel says truly is fu issve, 8 of additional problems that aren't on your summary chart, &
9 That outline that the Court provided is 9 but I, essentially, you have captured it.
10 what ought t0 be, you know, what focos ought to be put o} 10 SPECIAL MASTER POPPITL: Okay.
11 and where we ought to try and decide two things: Is 11 MR. PICKETT: The second polnt I wanted
12 discovery secessary on that, on each item chrenicled by 3 12 to make is, al some point soon, Intel js going to need
13 the Court st out in the outline? And, second, if it is 13 actual real discovery. The Fedesal Rules, last time |
14 necessary, by whal means can jt most reasonably, andin § 14 checked, don't have something celled informal discovery. lé
15 AMD's interests, but also in Intel’s interests, what 15 However, that informel discovery couid be a more
16 means by which should it be defivered? Showld itbe 16 efficient way, particularly with the experts ©
17 informally as is probably the best way fo resolve 17 communicate so thal when we tee up the actoal discovery,
18 technical issues, or should it be by way of document 18 we can get throngh some ifems quite quickly in the
15 production and 30(b)6) testimony? 19 30(b}{(6). Cthers, we may not make as progress only to ¢
20 And I think that by following the path 20 it in a more deliberate way.
21 that the Court has charted out by the outline, that, and 21 But I think that's a helpfil suggestion,
22 I think comprehiensive outline of the fssucs that Inte] 22 keeping in mind that, at some point, you do need answers
23 now raiges, we get to the resolution of the inguiry in% 23 under cath, you do need them from gualified witnesses
24 AMD preservation, Intel gets the answers in the form that | 24 with source docmments, That's certainly something that
Page 15 Page lT‘E
1 it needs, and we can resoive al) these outstanding 1 AMD has asked of Intef and it's certainly something that
2 issues, ) 2 any party, [ think, bas the right to under the Federal
3 MR. PICKETT: Your Honor, this is 3 Ruies, the Local Rules, and Judge Faman's order.
4 Mr. Pickett, if T couid? ] SPECIAL MASTER POPPITI: 1 certainly
5 SPECIAL MASTER POPPITL: Yes, vou can, 5 understand that, but I think it becomes my responsibility
6 please, 6 within the [2nguage of the Faderal Rules, within the
7 MR PICKETT; Thank you. Let me first 7 spirit of the Federal Rujes, within the expectation T
4 stast by saying, responding {o the point that Mx. Ashley 8 know that Judge Faman has, to tespect the wark that you
9 and Inte] have definitively identified all of the lapses, ] have already done, that is, you have aﬁcmﬁt&d o do some
10 That is, given the context of whese we have been in the 10 things informally, T can't define that all, given the
11 recent months, I know that's not right Intel is 11 state of this record, but I know that I do not intend to
12 somewhere in the middle of this lovestigation. Whether | 12 simply say, You have done 100 percent of what you neededs
13 it's wpecovered 20 percent or 80 percent of the lapses, we | 13 to do informally and you stiil have the right fo do it d%
14 just don’t kmow. We can't know that unti! we continue 14 formally all over again, I don't think it's 100 percent,
15 the frvestigation. 15 so it's probably the extreme example makes the extreme
16 We have been peeling an omion, and, as I 16 exatnple.
17 say, and these producfion lapses bave, some were revealed; 17 But what | wili not do is [wii not
18 last year, far more were revealed, frankly, io the course | 18 permit you, as ¥ said earlier in my opening, if you wilf,
15 ofthis motion. So, we can’t say that that's i unless, 19 opening remark, that if you have achieved the goal in H
20 you know, we have a chance to do a little more 20 gelfing the information that you were locoking for %
21 investigation. 21 informally, | am ret going to simply put you back at
22 Second, we are going to need - 22 square one because you have identified, from your
23 SPECIAL MASTER POFPTITL: [dowanite |23 perspective, an individual lapse or a systemic lapse, and
24 interpose a cpestion hers. You say you have been —you | 24 1 den't see a systemic ai this point on this record.

Sy
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1 What may make some sense, even before 1 position correctly, it is essentially seeking
2 you make some effort £0 see where you are informally and| 2 representations ueder oath as fo the fact that it took
3 ultimately then better define where you think youneedto | 3 seven monihs o impiement the avtomated retention syste
& be with formal discovery, what may make some sense {560 4 and why,
5 briefly go through the table, M. Friedberg is here, 5 And if T understand AMD corvectly, it
3 Ms, Martin is here, your expert is there, and literaliy 6 seems to me that AMD is, although it docsn't say it that
7 make some comment, if you will, on the purported 7 directly, this js an appropriate subject for a 30(bY6}
8 probiems, respecting Intel's argument, respecting AMD's | 8 witness, is it not?
9 argument and response, so that pethaps comment from the| % MR. HERRON; Judge, it is fine fo have a
10 Court's consultants with appropriate conversation with | 10 witness testify abbut this, although it seems redundant
11 M. Ashley, if that becomes necessary, it can better 11 to admissions elready made, which iz AMD instituted its
12 frame the work that you need to do so you will getsome | 12 joumal and filed archives in November of 2005, so what
13 sense as fo why I thowght it was inportant ¢o start this 13 purpose the 30(b)(6} testimony could serve on that point,
14 conference in this fashion, 14 { am not sure,
15 Does that make sense to you alt? 15 SPECIAL MASTER POPPITL: T understand
16 MR. PICKETT: Sure. i think there is 16 exectly what you are saying, at the end of the day,
17 danger getling hogged down io some details, so hopefidly | 17 expecting that there witl be a 30(b)(6) witness if Intef g
18 we can keep it in some king of elevation. 18 chooses to want fo take up whafever ¢ime I penmit for
19 SPECIAL MASTER POPPITL: It will be 19 them fo go back and have you resay what you already said,
20 clevated, a0d, as yon can see, my interests by virtve of 20 1 don't went to be in a position of controlling that
21 providing you with the table that you have, it's 21 question and that answer in a 30(b)(6) deposition. g
22 important for me to keep it structured. 22 1 will give you the appropriate amount
23 MR. HERRON: Tudge, it's fine with AMD, 23 of ime when it's important for me 1o do that and then
24 MR. PICKETT; Would you like Intel 1o 24 you witl, Intel wil} allocate ifs time appropriately.
Page 19 Page 21
1 proceed first? 1 But I think that's what you al] are Jooking for with
2 SPECIAL MASTER POPPITI: Well, let's, 2 respect to No. 1. If that is the case, let's move on 1o
3 yeah, let's do it that way, The identified problem, No, 3 two.
4 1, is the automated joumalfing and erchiving not 1 MR. PICKETT: That's certainly right
5 imptemented until November the 2nd of 2005. 5 with regpect to the issue No. [ in this summary, We have E
6 (Discussion off the record.) 6 arequest that's broeder with respect to the journalling
7 SPECIAL MASTER POPPITI: Let's start 7 involved, but I think that's for another day.
8 with one then, plense, 8 SPECIAL MASTER POPPITL: As X understandi
9 MR. PICKETT: So ! can irtroduce it, and El the request, as you say, it is broader, you are {ooking
10 Mr. Ashley, if you want to add any comments, that's fine] 10 for the same kind of infermation with respect to
11 The first issuo having to do with the timing of the 11 joumaliing and also with respect to, both with respect
12 journalling involved archiving. We have been provided | 12 fo the vaulting system and with respect to the
13 journal dates. We have not been provided the vauli 13 journaliing system, you are, in a sense, looking for the
14 archiving dates. 14 same kind of information that § woulid have expected yon
15 There is a statement from AMD that the 15 would have even under the defanlt standards that this
16 migrations occurred arpund the same time, but there are ; 16 District foliows.
17 exceptions that haven't been identified or explained. 17 MR. PICKETT: That's correct
18 Axnd if's not clear to me whether AMD has agreed to 15 MR. HERRON: Judge, { am, frankly, 2
18 provide that information but that it that might be 19 Hittle hewildered here in that we have already provided
20 something we could explore on the informal meet and | 20 someone to, at Intel's request, for an Intel informal
21 confer process as Your Hozor i5 suggesting. 21 interview.
22 SPECTAL MASTER POPPITL: And 22 SPECIAL MASTER POPPITI: | understand
23 Mr. Friedberg has either a comment or question. 23 that Mr, Meeker, i am fully aware of whet you havs
24 done, L understand that Mr. Meeker was availabie for an

My guestion i5, if [ understand Intel's
TR

24
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Page 24 %

TR

L

g

2 hour, and ¥ gather that that meant he was available for 1 MR, HERRON: I fully agree with that. I
z an appropriate amount of time to answer questions, 2 mean, | think that's a great approach. What T was
3 My 1 am not in a position, as we are 3 actually going fo go on to respond to was Mr. Pickeit's
q sHéing here, to make the jpdgment that what Mr. Meeker 4 indication that there were other issues beyond this one
) did was in a fitlsome nature with respect to both the 5 related to this very topic that he says are for another
& vaulfing and the joumalling system. & day, Tt seems to me (hat the other day is today, and
7 So,1 am not in a position to 5ay to 7 that in following the outline that you have just given
8 you, Does it make sense for us fo do it again? Tt 8 to, you know, resch a conclusion about what should be
g doesn't meke sense for me to say fo you, Do it again, bug 9 inguired to and how, it wonld be usefil to hear the over l%
10 T ean't make that judgment on this record. 10 issues now so they are all on the table.
11 MR HERRON: Your Honor, } understand | 11 My fear here is that we will go through
12 and certainly agree. 12 this and have raised some issueg but Intel will
13 SPECIAL MASTER POPPITI; Eric, doyou | 13 intentionally defer others in an effort to profong the
14 have a — 14 process rather than truncate it. And -
15 MR. FRIEDBERG: Judge, just I think what {15 SPECIAL MASTER POFPPITL: [ can assure
16 we are rying to accomplish in going issue by issue 16 you that it is pet my intention to pennit the process to
17 technically is to figure out, at this point, and give you | 17 be truncated. In fact, I think when we conclude, es we
18 some feadback of what our sense is of the techrical 18 conclude our business today, it's going to be important
18 merits of various of these sub issves, and that may 19 for me to say to the bath of you, Here is the time limit
20 affect the total amount of Sme that ends up being 20 that I'd {ike to see you wark within. So it's not going
21 allotted for what is a 30(b}(6) deposition a5 a ratter of | 21 to be an open-ended process.
22 right 22 MR. PICKETT: We have no problem with
23 In other words, it's almost impossible 23 that, We would Iike to proceed as promptly as we can,
24 to ~ because the party, rather, Intel, is permitted to 24 But T cen be z litfle — I can provide some clartfication
Page 23 Page 25 |
1 take a I0(b)(6) depaosition on the issues of preservation 1 on some of what we are going to nzed, and some of that i
2 end jocation 2nd archiving end any potential lapses, ifs 2 the basic foundational understanding of some of these
3 very hard to parse it up isspe by issue and have an 3 systems.
3 ingtruction that they shall not be permitted to ask about 4 You know, We have ~ we get answers and
3 a particular technical sef of circumstances at the 5 we have questions in response and hopefully the experte
[ deposition. 6 cen look through those. You have listed a lot of these
7 Tt would be helpful, 1 think, to hear 7 things but we just need to know some of the basic of what
8 from AMD about why the foliowing approach wouldn't make] 8 happened, when it happened, why it happened, and that's,
8 sense, which is, if we give some feedback, as a technical 9 1 think, just parl of our underlying, as { call it,
10 matier, about what we think abeut some of the mexits of 10 [oundational discovery with respect to the retention of
11 these things, why wouldn't it make sense, then, for that 11 production.
12 10 guide [ngel about how much it wants to embrace the 12 SPECIAL MASTER POPPITE: And by “when if
13 informal exchange and then kow much it, therefore, wants 13 happened, why it happened,” are you suggesting with
17 To pursue in the 30(b)(6} deposition. And as the Judge 14 respect to a particulac custodian or are you suggesting
15 said, if intel, piven the time that the Judge is going to 15 that, for example, with respect jo the, to the vaulting
16 allot for the totaljty of these technical decisions, if 16 system?
17 Intel wants to waste 80 percent of its time an something 17 MR. PYCKETT: Really, I meant with the
18 that geems to be something you &li have gone over, you 18 vaulting system. You know, they have tofd us i happened
19 know, to, fairly wels, then why shouldn't they be aflowed 13 around the time of the journalling but there are
20 ~ in other words, why isn't that the most efficient way 20 exceptions, But there is kind of an obvious follow-up
21 to deal with it is to aliow Intel's self-interest in not 21 question, If1 got that answer in a formal deposition,
22 wasting its time at the 30(b}(6) deposition that if's 22 would say, Well, what were the exceptions?
z3 going th get be the same that injects sanity into the 23 SPECIAL MASTER POPPITL Yes. So, ther,
24 process? 24 it seems fo me that you can get — you can ask the
T TN R R e RN ECATLTI
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1 goestion now, you. can ask it informally during your 1 And, so, it certainly seems that, you
2 extended meet and confer, and to the extent that if's 2 know, 1o the extent that users are — AMD is saying, for
3 going 0 be important for you to be using your 30(b)}6} 2 exampit, that in some of these people, they are wsing the
4 time fo get that under oath, then you will have an 4 deleted jtems' folder, [ think foldering technique; in
5 opportunity to do that as well, 5 othey words, it is moving iteras to dejeted iems folder
6 But you are right, having that 6 and that's why a number of the e-mails are appearing in
7 information before informally is certainly better than 7 the deleted items folder. And that they are also
8 not having it at all as you vwalk into the 30(b)(6) 8 represeuting that -~ and there is a dispute over the
8 deposition room. 5 numbers, | belicve, about how many folks did that - but
10 ME_ PICKETT: Exactly. Soas] envision 10 they are also representing that, generally speaking, that
11 it, we, with the experts, do this extensive but efficient 11 wasn't the technique that most people used to do the
1z end timely meet and confer, and then we, sach side 12 foldering and that's why mast of the e-mails that are
13 regroups, probably with you, and we go forward, 13 being produced in a deleted items foider having been part:
14 SPECIAL MASTER POPPITL: Let's go 14 of the pack, that's why most of them oceur in a
15 throuph with our feedback point fo poinf because [ think : 15 concentrated pummber of books,
16 that wil) inform your work even as you calendar it out. 15 So, you know, that certaimly secms
17 So let's move on to 2, please.. 17 factualty possible that & nurmber of the top execufives
18 MR. PICKETT: Right No. 2, actually, 18 were, indeed, using the deleted items folder as a place
19 No. 2 and No, 3 are very closely related. This goes to 19 to, essentially, clean their in boxes out and it's not -~ E
120 the fact that, as you state here in the analysis, 20 and the fact thet, probably because they could manage
21 49 percent of the 53,000 deleted iterps produced in the 21 them betier and the fact thet not everybody was doing
22 selfrselect period were from four of the most senior 22 that doesn't necessarily indicate that there was some i
23 executives at AMD), and that raised some questions jn ow | 23 anomalons fype of harvest tingling.
24 nyind, and the explanations from Mr. Mecker rajsed firrthes 24 So it strikes vs fhat AMD's proffer in
Page 27 Page 28
1 gquestions. 1 this regard is feasible. It's clearly something that I
2 He states that he, apparently, on his 2 think that we think that you could fest pussuant to AME's
3 own, went in and changed dompster settings for two of 3 offer of additional informal disclosure. And, again, you
1 them, he retrieved jterns from dumpsters from four other ; 4 know, if you ~ I am just talking about the foldering at
5 people, And even his explanations raise questions 5 this point, net the sent items issue -~ you know, you 2ll &
6 because we submitted in Bxhibit 6 to Mr. Ashley's first 6 are going o have to thake a decision, therefore, about if
7 declaration, Your Honor, which shows that the sent 7 AMD proffers more comprehensibly regarding the way in
8 e-mails from Mr. Ruiz practicalty disappeared, produced | 8 which or the reasons by which the deleted items are
9 from him, yow know, particularly in June through Octoberi 9 clustered amongst a smaller number executive, whether
10 and if the dumpsters had been reset for him, that 10 that's coatical and the degree to which you want {0 -
11 wouldn't have been ke case. 11 you want to spend your time in a 30(b)(6) witness testing
12 Similariy, we find that Mr. Ruiz 12 what you have gotien infornally.
13 produces received e-mails in those tine periods, but, 13 Alsa, you have the option, obviously, of
14 again, the sent e-mails are missing. 14 taking AMD> up on its proposal to also test that g
15 There ae similer issues but that sort 15 representation in effectual depositions, you know, of
16 of introduces the [ssues. 15 Meyers, Seyer, Menard, and sven Ruiz,
17 MR FRIEDBERG: So, dlearly, and, again, 17 ME. ASHLEY: Could { respond to
1B { think the idea is to pive you a jittle feedback about ls Mr. Friedberg, Your Honor?
19 our take on some of this. Obviously, this is not, by any 19 MR. HERRON: Yaur Honor, it's David
20 means, meant {o be a determination becayse there js na, | 20 Herron, May I interject before Mr. Ashley speaks?
21 this ig not & hearing, there i oot a factual, you know, z1 SPECIAL MASTER POPPITT: Sure,
22 record under oath and we are not doing decision-making af 22 MR. HERRON: 1, with respect, have 1o
23 this point. We are just irying 1o give you some feedback | 23 object. I guess { can't obiect to his pl'“t‘,se:ncc provided
24 technically. 24 that he's reviewed and signed the protective order
A AR TR AR = =
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1 acknowledgment, but I do object to him speaking to- 1 restorafions to three of the four, that explained it
2 fechnical matters hese. z hetter to me why there was 50 many for these individuoats.
3 This 15 not a hearing where we are 3 The deleted ftems folders are being used
4 offering evidence, as Mr, Friedberg just pointed out, and ¢ as a stall when they were dropping onto the actual, into
5 it seems to me that M. Friedberg js the technical expert 5 the dumpster, Mz, Meeker having gone back to the dumpsted
& who ought 1 be speaking but not Mr, Ashley, 6 and repopulated the defeted items folders, which were
7 SPECIAL MASTER POPPITL: Well, letme dd 7 then reviewed and produced, gives me a much befter
8 this, It seems to me that we are oot in the mods of 5 nnderstanding of where this 49 percent of e-maii came
9 having a formal evidentiary hearing, and I said that to 9 from and why they were there. E
10 you at the front end. This is not the kind of record 10 MR.FRIEDBERG: Okay.
11 that | am working witly. 11 MR. ASHLEY: Now, we have copcesms about
1z The second observation is, indeed, 12 the deleted items foider in relation to the vaulted, for
13 Mir, Friedberg and his colleague are here as court 13 instance, where the deleted iteyns folders were migrated
14 conguitants. At the same time, if it's important for me 14 into the vault from the archives, and in May, '06, they
15 to be, os for me, ultimately, to be informed and to 15 ceased being captured and brovght in from the e-matl
16 fiteralty faunch you back to 2 meet and confer with 15 colfections, » my views as we use in the deleted itoms
17 observations that we are making, to the extent that 17 folders as the piace of best preservation, snd that
i8 Mr. Ashley's comments are going fo be belpful to the 1B causes a problem. |
19 dialogue thay Mr. Friedberg is having with you, then I 1% MR, FRIEDBERG: I thought May '06 is
20 view it to be important. I don't view it to be swom 20 after the journalling was implemented?
21 testimony, buf I think it's fmpertant to have. 21 MR ASHLEY: No, not the case. There i
22 So 1 understand your position. I don't 22 were at Jeast ¥4 custodians who weren't journaled until
23 ksiow why this impacts on the protective order, Iintend | 23 after May '06.
24 to make no decision Lere today. So help me with the 24 ME_ FIERROM: It is the case that when
Page 31 Page 33
1 profective order aspect, L custodians were put on call, they were within = day ox
z MR HERROM: Judge, we, you know, if 2 coneurrently or within a few days, with the exceptions
3 both parties, have, in the context of preservation 3 that we will provide to Intel, also put on the journal,
4 discovery, marked a number of documents, our cwn briefs] 4 So it was concurrent,
5 ctceters, as confidential, You know, a question whether 5 MR. FRIEDBERG: Iagree with Mr. Ashley, E
3 we should be doing that, frankiy, I don't think AMD & obviously, if there was a big -~ I mean, I thought thai
7 belizves that we should, but we have, and, therefore, 7 the timing was different, but if there 5 2 big gap and
8 material we are discussing is covered by the protective ) deleted items aren't being migrated tn the vault, yon
9 order. g Jmow, and that's where they are storing stuff, I agree
10 1 assurne that Mr, Ashley has, in fact, 10 that woutld be an issue, But you all ean sost of work
11 executed it and I understand the Court's position and 11 that out in your informal exchanges; right?
1z that's perfecily fine. 12 MR_ ASHLEY: Yes.
13 Thenk vou for copsidering my point. 13 MR. FRIEDBERG: Ckay. So let me move ot
14 SPECIAL MASTER FPOPPITL: Thank you. 14 to the other point that we were talking about, whichis |
15 Mr, Ashiey, did you want to be asking 15 the sent items, which is, you know, to give you somne -
16 M., Friedberg a question? ’ 15 Feedback zbout the peint that Inted was just making, that
17 MR ASHLEY: Yes, please, Your Honor. ¥ [17 there is a jump, you know, a very big statistical jump in
18 did sign the protective order over a year ago, 1 believe. 18 the sent items when you move from the selfselect pen'oé
15 If you paint me down the dejeted jtems, 18 to the journalling period. Do 1 have that right? That's :
20 My, Friedberg, we, when we Started this investigation, we { 20 the theory; right?
21 were surprised to fiad 53,000 items aftributeble fo 21 MR. PICKETT: Yes,
22 49 percent of the items attributable to four execuiives. 22 MR. FRIEDBERG: So, I think AMD is also, |3
23 When we got the response from Mr. Fowler 23 1 can't remeimber whether they proffered that edditional
24 and got to learn moze about Mr. Meeker's dompster 24 informal exchanges in that regard, but that daes — oh, i
T o s oo N R G Dty et et e
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1 they are offering the backup tapes, so (hat seems to be u 1 we gef ffom that and whether that doesn't put Jargely the
p focus as 2, you know, a significant issue that should be 2 issue to rest,
3 explored especielly since, if we understand it, if the 3 SPECIAL MASTER POPPITI: Eric, do you
4 dnmpster was set for Ruiz to 360 days in March of '03, 4 have a guastion?
5 you would think, generally speaking, that the sent items 5 MR. FRIEDBERG: 1 was just wondering
6 would be captured in the dumpster when the dumpster itemd 6 whether AMD could clarify just how it expects the issue
7 were repopulated; correct? 7 of the restoration of the QOciobey to November backup
g MR, ASHLEY: Correct, Your Honcr, 8 tapes (o address the issue with the disparity between the
9 MR, FRIEDBERG: So -- thig is 9 Ruiz statistics in the seff-selest period, you know,
10 Mr. Friedberg speaking. And, so, you know, we do, you | 10 vis-g-vis the Ruiz statisties post archiving, T didn't
11 know, we do see that as an issue that definitely is worth 11 fuite ges that.
12 some exploration and seems to have, on the face of i, 12 MR HERRON: Unfortunstely,
13 you kmow, prior o any kind of formal discovery and 13 Mr. Friedberg, I am nof sure that confining of that first
14 hearings and whafnot, some, I want {o say "merit," 14 into that time period is going to only address that
15 because that was g, you kiiow, a more troubling static. 15 issue. You correcily pointed out thut the - that
16 8o I think that, again, that's an area 16 setting the dumpster setting (o a 360-day time period, f
17 where } think the, to the extent that there are informal 17 one would expect wouid have resulted along with harvest
1B exchanges that take place that put that matter to rest, 18 to have a, you know, a eollection that was more
1% fine. But, obviously, if nof, that i vlEmately going 19 eguivalent to the post journellmg time frame,
20 fo transition to where that would be the proper subject 20 S0 it may be, and I think that AMD is
21 of 30(b)(6} deposition and also festimony potentially 21 prepared ta restore additional backup tapes through that
22 given by Ruiz. 22 time period preceding migration to the vault and journal 5
23 So, on that -- so, again, our famework 23 and to see whether we have, in fact, captured, as |
24 in doing this is to give you feedback ahout whattypes of | 24 expect is the case, any e-mail not previously produced,
Page 35 Page 37
1 things are looking like they have inore merit or are more 1 and, if so, we would produce it,
2 troubling than athers so that you all can sort of decide, 2 That collection should, in fact, answer,
3 at the end of the day, how much you weant to dig info 3 in whofe or in part, whether or not there kas been an
4 these in the formal processes. 4 adequate coflection, an adequate backstop to collect
E] if's also your chanos fo tefl us, Look, 5 e-mails not previously produced,
& you have got all the fechnical shuff wrong, and to the 6 Sa what [ am saying is that AMD s
7 extent that we, you know, that a fudge is going to be 7 prepared to restore the baclaup tapes from ~- during that
g making & decision abovt how much formal discovery to give 8 time period and to produce those unigue e-mails,
9 and {o the extent that that decision is going o be 9 SPECIAL MASTER POPPITI: Okay, Then
10 predicated on, in part, our understanding of the 10 et's move —
11 technical issucs, we are jooking for you, once we give 11 MR. FRIEDBERG: Does AMD have -~ and,
12 you this informal feedback sbout how issues are hitting 12 again, this may be not appropriate in a guestion and Jet
13 us, to {efl us whether we are, you know, on base or off 13 me know §if you think it's not -- does AMD have a current,
14 base. Is that fajr, Judge? 14 you kmow, working theory about what is sccounting for the :
15 SPECIAL MASTER POPPITE Yes. Thats 15 differcnce between the self-select period and the
16 fair. 16 journalling?
17 MR. PICKETT: From Intel's standpoint, 17 MR, HERRON: Weit, I mean, it's
18 you are on base with that one. 18 difficult. T guess we don't have a final answer is the
18 SPECIAL MASTER POPPITL: Are there any 19 best way to say itnow. We do know that Mr, Ruiz's
20 eomments from AMD with respect to No. 3, 2 and 37 20 assistant, as we set forth in the papers, had
21 MR. HERRON: No, Your Horor. 1 think 21 administrative access to his e-mail account. You kaow,
22 thet your summary sets out things correctly, especiaily 22 perhaps there was Jegkage theoush that,
23 in terms of AMD proposed discovery or respution, we an | 23 MR. FRIEDBERG: We sew that, but the
24 going, t¢ restore backup tapes and that, we will ses what 24 issue with that would be that, you know, the dumpster
Lt AR ot £ % T
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1 selting is set or his mailbox, so regardless of whether 1 think that AMD hete has offered proposed additional
pa he is accessing it, you would think that the items would | 2 formeal, informal exchanges, rather, regarding its
3 still go to the dumpster and then be available becanse 3 representations for, or how these deleted ~ the
4 the harvest was done before 360 days was up, 4 distribution of these deleted Hems, and 1 think that,
5 MR. HERRON: Isuspect, hawever, if 5 again, where we come out is the general right to take
& administrative access is gaiped and releases were made 6 30(b){(6) witness depasition {estimomy about this kind of
7 through tkat administrative access, the question whether § 7 issue, I mean, in general, it would encompass this kind
8 that poes into the deleted folders of the, you kmow, of B of technical issuc. And [ think at the end of the day,
3 the e-mail account owner or the deleted folders of the 9 again, the Judge is going to weigh what you ultimately
10 person gaining administrative access, I am jus untlear. | 10 come up with after the informal exchanges about how
11 The fact is that resofution fies in our 12 satisfied you are, Intel, sbout what AMD sajd sbout how
12 going ta resorting to backup tapes which we have 12 much formal diseovery you are going to get in this
i3 abligated ourselves fo do and are ip the pracess of 13 regard, .
14 doing. We do suggest that once we receive those resulis, | 14 MR PICKETT; { understand end § didn't g
15 that's the Hme for ansiysis, whether it was effctive or 15 mean to slight the fssues that you had jdentified on the ¢
16 not effective, 16 pummary becanse it is not clesr to us how My, Meeker’s
17 SPECIAL MASTER POPPITI: Letmeposeal 17 explanation of what he did with.respect to harvesting
18 question to Mr. Friedberg. Ts there another mechanism off 18 from dumpsters fits the actoal production.
19 tiow an individual would delete? 19 MR, ASHLEY: Your Honor, i1 could just
20 MR. FRIEDBERG: Imean, one -- { mean, 20 make a comment, please, Your Hanor, please,
21 oBe issne, you know, that, obviously, would be of 21 SPECIAL MASTER POPPITI: Thank you, sir,
22 concern, is that the, if the - if the disparity was -1 22 MR_ ASHLEY: This ties in aguin pretty
23 don't know whether or not, and I have to check this 23 much with what we just discussed regarding ¢he dumpster.
24 mysclf, whether or not, i you were shift deleting these | 24 Qur concems with the plobal failure was that 96 percent i
Page 39 Page 41
1 items, whether they wouldn't go to the dumpster, and, 1 of the deleted items came from oniy 20 custodians, That!
2 therefore, that's why you see a difference between what's z may be, again, indicative of some of the dumpster
3 in the Rufz dumpster and what's in the, yau know - but, 3 restoration that were done by Mr, Meeker for a Jimited
4 1 dox't —- one, T wonld have to confiym that, in fact, [ number of custodians, That maybe what's skewed that
5 shift defete doesn't go to the dumpster, and, 5 pumber.
6 essentially, under their settings, whether it wonld not 3 SPECIAL MASTER POPPITL And i gather
1 go 0 the dumpster, end, two, you'd have to sort of -- 7 that, again, that would be Ieft for informal
8 am not exactly sure how you would go about exploring 8 sepresentations or perhaps further informal discession
9 whether or not that was the deletion mechanism, possibly 9, with ]\/Ir.'MeEkcn Agreed?
10 through the deposition of Ruiz. ’ 10 MR. ASHLEY: i believe the dumpster
11 SPECIAL MASTER POPPITL: Okay. Weli, 11 #tems that AMD have abrsady proposed restoring will
12 it's something to explere. 12 answer that. .
13 We are onfo four, then, please, 13 MR. PICKETT: But! do think we do need
14 MR PICKETT: Yes, Your Honor, This 14 some fuller explanation of Mr. Meeker's activities and
15 foes to harvest issues, and you have accurately fisted 15 the effect of them, For example, when he goes inte
16 those issues. 16 restored, a dumpster on October 29th and the setling has
17 In addition, though, there is a 17 not been changed, that only captares seven days, and youE—
18 gentlaman by the name of Kwok, K-w-o-k, who bas had somef 18 we just need -- and thet why only four other individuals,
19 haryest faifures that AMD has pointed us to. There is 19 those kinds of questions, just to understand what the
20 also some questjcmé regarding an August 'D7 letter fom 20 exceptions to the protocol were,
21 AMD which degcribes some harvest failures refating 1o, I 21 MR. FRIEDBERG: And ] think that the
22 beiieve, Mr, Ruiz and some other individuals that we have  § 22 Judpe, you know, believes that those are fair questions,
23 some further questions about, 23 I mean, I think this is ap area that we think these are
24 MR. FRIEDBERG: 1 mean, hege, I just, 1 24

fair questions and we are hopiag yon can get as faras |
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1 you can down the road with informal discovery, Andif | 1 himsel That's just not the case, In fact, in the
2 you cax't resojve i to your satisfaction, then you counld 2 month of July, it was 57 out of 62 e-mails. The next 3
3 do it under oath. And if you can resolve it to your 3 month, 75 out of 78, The next month, &ll 67 sent e-mails
1 satisfaction, you can also, you know, get your -- getthe | 4 that wete produced, he ¢¢'d himself. The next month, all
5 agreed upon explanations wnder oath in the 30(b)(6) 5 86. So I am not quite aware of the statistios but ] felt
6 deposition, but that would probably take, you know, less| & the need fo respond to that assertion, 3
7 time, 7 SPECIAL MASTER POPFITT: Well, then, if J§
8 So what we want to know at the end of 8 there is a need for Infe] to further explain where their .
9 the protess is, you know, from Intel's point of view, it 5 statistics come from, I am sure they will do that,

10 would be helpful to know, at the end of the renewed 10 MR. PICKETT: Yes, Your Honer.

11 offered informal exchasige, what areas are, you koow, do! 11 SPECIAL MASTER POPPITL: Onto six, then, [§

1z they really need additional probing on in the 30(b)6) |12 please. :

13 deposition as opposed to wanting to get confirmations of] 13 MR, PICKETT: This is the production

14 what they have leamed under oath, both of which are 14 from lost files folders in which only foor custodians

15 appropriate, but then that will help the Tudge set some | 15 produced lost files. And that goes to the, really gocs

18 length of the 30(b}6) deposition. 16 to how the syster has worked, as exptained by Mr. Fisher [t

17 SPECIAL MASTER POPPITL: Let's move onl 17 and perhaps Mr. Ashley could chime in here, because our #

18 to fve - 18 experts don't, do not helieve that the encryption

13 MR, PICKETT: Yes. This has to do with 19 explanatjon makes sense. Also does not understand the

20 the auto delete function. I think there is at least 20 exptanation for FCSs, exporting of lost files that they

21 broader statement that is not reflected in the summary. [ 21 shouldn't have,

|22 Mr, Ashley's affidavit a¢ paragraphs 25 to 32, thisigin | 22 Apparently, AMD's position is that
23 the gecond column, the statement is "relies only on Roiz § 23 relevans files were produced, but under their protocol,
24 statistics,” it also relies on Mr, Kepler's data, And, 24 they wouldn't hiave been produced. I just reises some
Page 43 Page 45

1 as a further report, we have got a further production of 1 question.
2 Mr, Xepler's documents and have had a chanee to review| 2 MR. ASHLEY: 1 don't know whether you
3 that. Tt does not include items that have been retained 3 want me 1o comment ahead of Mr. Friedberg or vice versa,
4 for privilege review, but given what we have, only — 4 but I am sure this is an area Mr, Fricdberg will be very |
5 only 60 percent of Mr. Kepler's production he oo'd 5 weli-versed in.
6 himself on, which was the explanation for why his ability; € SPECIAL MASTER POPPITIL: Indecd. And wel
7 fo turn off the anto delefe was not a problem, so it just- 7 have had some discussion,
B8 raises questions. 8 MR. ASHLEY: Do you want Mr, Friedberg
9 I guess, similatty, we have questions 9 to go first?

10 about: Was Mr. Kepler the only one to furn offauto | 10 MR. FRIEDBERG: I will go, Mr. Ashley.

11 delete, and, you know, was therc investigation to make | 11 i mean, { think that, again, here, this is o, this wiil

12 sure that that was so? 12 move us up tn the 50,000-feet Jevel for a second here, so

13 MR. HERRON: May { respond to that? 13 just correct us if we are wrong, bot we are sort of

14 SPECIAT, MASTER POPPITL: Sure, yes. 14 taking this argument as, essentially, there is

15 MR. HERRON: First, the representation 15 essentialiy metadata in the deduction that indicates, in

16 has been made now several times that Kepler, Mr, Keplen 16 Iutef's mind, a sense of undisclosed remediation; in

17 is the only designated custodian who had this isspe. We | 17 other words, fhat the lost and found nomenciature in what

18 think that should put the end of it - put that to end. 18 1 will call the metadata of the produced files is

18 f they want that ~ if Intel wanls that under oath, we 18 indicating a remediation of 2 probiem that AMD didn't

20 will provide it. 20 disciuse,

21 Buy, you know, { don't know where 21 So, A -~ and Mr. Ashley, do I getthat

22 Mir. Pickett is getting his statistics about only 22 generally right as the reason you are raising this?

23 60 percent of the sent e-mnails duging the pre-joumalling | 23 ' MR. ASHLEY: The lost and found is

24 period having been sent e-nails on which Mr, Kepler co'd‘ 24 another issue, Mr. Friedberg. That related fo the E

==IT 43 AT

www.corbettreporting. com



Teleconference

13 (Pages 46 to 49)

Page 46 Page 48 E
1 coryuption — 1 A, quantify to what degree this even is the case for
z MR, FRIEDBERG: I am sorry. Imisspoke. 2 other custodians; correct?
3 The Jost files, I apologize, 3 MR. ASHLEY: Correet. And the position
§ MR, ASHLEY: It goes fo the production 4 with the lost files and the images is it's reiatively
5 of lost files for four of the custodiars by AMI>, They 5 easy and not a $ime consuming task to identify if they F
[ are files within the Jost files folder which, as we both 8 exist. I think the imapcs have been captured for :
7 know, I would inyagine, that having the folder created 7 preservation purposes and we can see that relevant data
: automatically by the end case imaging process. 8 was found i four occasions in four images. And this is
g WMR. FRIEDBERG: Ycs. 9 an area that, basically, AMD responded, Mr, Fowler
1D MR. ASHLEY: Obvionsly, the other files 10 responded, wasn't part of FCS' protocol to deal with lost
11 were found on four individuals, within four individoals' | 21 fiies.
12 images and produced by AMD, which we have located, |12 1 am aware, obviously, as you are,
13 MR. FRIEDBERG: Butthe reason yonare | 13 Mr, Friedberg, I have been through many of these matters, E
14 raising that is your theory is that thic represents a R the vendors® protocol doesr't dictate what he's done in 7
15 forensic recovery of information thet was inappropriatelyl 15 discovery.
15 lost. 16 MR. FRIEDBERG: Could you hold on one
17 MR. ASHLEY: That's ore possibility, 17 second.
18 The other bekief is that these files that were focated in 18 SPECIAL MASTER POPPITL: Give as you
19 the lost files foldes all the time became the losses 15 moment, please, fust one moment. ! am going o put you
20 within the - they lost the patterns folder structure, 20 on hold, %
21 which does ocenr oceasionally on those files, Then, wﬂh{ 21 (Off the record. }
22 the forensic soflware, were placed into the Jost files 22 MR. FRIEDBERG: 5o, Mr. Ashley, 5o if we
23 folder, They were still actual files, and, as such, were |23 understand AMD's response fo the guote/unguote, selective;
24 reviewable, and certainly, on four occasions, were 24 production issue, their response is, Look, with respect
FPage 47 Page 49
1 focated and produced, 1 to the, two of the four people, the reason that the lost
2 MR. FRIEDBERG: And, so, not to be toc z files is in the metedata of the production, or in that
3 colfoquial, but so what? And, therefore, what? 3 folder, is because of a decryption process, all of the 5
4 MR. ASHLEY: Well, basically, the 4 data from those two drives is, were placed in those
5 position that AMD have said on those documents that T 5 folders,
& have read is that their protocol was to forensically 6 Sa we understand that you may of may not
7 image if not 21}, the majority of custodian's drives, 7 think that thot's accurate, but I would implore you to,
g The probability is that fost files ] you know, explore that through your own independent,
9 folders exist across the majority of those imapes which 9- testing to determine whether or not thal's a reasonahle
14 are, say, inactive data. As you can see from this case, 10 and acourate response, ‘
11 these for instanices, potentially relevant data, and we 11 MR. ASHLEY: Ifwe come to that, we will
12 believe that that is not being looked &t and harvested. 12 do that. However, I understand that AMD also responded
13 MR. FRIEDBERG: So what your theory is {13 that having had 1he decryption process issues, that they
14 is not that this necessarily represents an fnappropriate 14 re-decrypted and dealt with the data correctly, shail we
15 or an undisclosed sort of intentional remediation but 15 say, and produced the datz from that re-decrypted drive.
16 that it's their harvesting these lost files, they shouid 18 MR. FRIEDBERG: Right. Buf what [am
17 be harvesting them everybody. 17 saying is, let's szy it was just those two folders, just
1B M. PICKETT: Ithink we don't know, 1B those two custedfans, and for some, and § am not a, you
19 but, -at a mindmom, if shows that the harvesting is 19 know, I am not personally as familiar with the fost £
20 inconsistent because some, in only four cases, some cases 20 files' protocol, but let's say, for example, that,
21 lost files are being harvested but for the remainder, not | 21 literally, when you take e drive and let's say it's a
22 at afl. 22 whole [ist encryption or some other encryption issues, if
23 MR, FRIEDBERG: So, it does seem in 23 it does cause all the files to be dumped into that
24 informal discovery you could get fairly dowm the road to,j 24 foider, it would not, I don’t think, subjeci to, you
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Page 50 Page 52
1 kuow, abviously, more argument about this, be fair to 1 MR, ASHLEY: 1 think that will be part |
2 say, Look, you had the obligation, because you did it 2 of the informal discovery process. I think as we race to
3 with respect to these two, where all the data was 3 the recovered folders functionality of end case, not
4 commingled, to produce lost files for all the other 4 anywhere in either of my declarations was that raised as
5 itnages. Idon't necessacily think that would be  fair 5 an issue.
6 argnment. 6 MR, FRIEDBERG: | am giving thetesan
7 AMD is, specifically, fo that point, T cxample because you were saying that it's very casy to
B AMD's response in that regard, on the other two drives, 3 produce lost file information from all the images. And
] is that that wasn't part of their general protocof fo 3 what I am saggesting o you ix that the ease of
10 produce data from lost files and it was just an erxor, 1q production is not the only factor. There are, I mean, §
11 and, so, they shouldn’t be held to producing data from 11 arguably -~ you couid argue that it is under, you know,
12 those Jost folders. 12 the new definition of “reasonably acceptable.”
13 So, I would say you should get as far as 13 It also may be that the Court might say,
14 you can in the informal processes because then 1f i 11 ook, that's sort of a forensic recovery and I am not
15 comes down to, if you are satisfied on the first two that | 15 going to start ordering forensic recoveries across, you
16 were fully deerypted and that that really occurred and 16 know, 300 custodians or whatever it is,
17 that's why those were produced, then it's obviousty going 17 Tam not prejudging it and T am not
18 to tee wp an issue for the Jndge about, Well, should AMD} 18 saying that's where anybody's going to come out Tam
13 - T am somy, should AMD have produced data from aft | 19 just lagging that as an issue that if you all come back
20 lost file folders across all cosiodians? And the answer | 20 and say, Look, this inconsistency by AMD warrants ten. %
21 to that mey be yes and the answer fo that might be no. z1 custodian production of jost frie information, that
22 For example, you would, you know, | am 22 becotnes, to some degree, a legal issue, T would think.
23 sure acknowledge, MT. Ashley, that one can very quicklyj 23 MR_ ASHLEY: Yes. We are not talking
24 use, you know, recover defeted folders function in ead | 24 about delefed information. We are talking about acfive
Page 51 Page 53
1 case {0 recover delefed files. It takes very little 1 files that are located in the lost files folder. ' g
2 tme, 2 MR. FRIEDBERG: 1 understand that, I
3 That's not necessarily a standard or 3 understand that,
4 approved way of doing, you know, e-discovery harvesting: 1 SPECIAL MASTER POPPITI: Weli, then, I
5 even though it's doable and you get real data and 5 think we have covered that area enough.
6 sometimes yon get relevant data. & Let's move on, then, to seven, ploase.
? So, it wonld tee up zn issue for the 1 MR_PICKETT: This one has to do with
B Judge zbout, you kndw, is that data aceessible, you know, | 8 the migration of TSP files to the vauit and an indication
9 rcasonably accessihle and i it approﬁria:e for the Court 9 that there were ezrors wilh respect to 15 custodians in
10 to order, you know, cusiodjan-wide discovery of those 10 that migration procegs, and I think that's been
11 Jost files if that ends up being your argument. 11 aceurately stated in the suumary,
12 Is that a fair way to tee up the two 12 SPECIAL MASTER POPPITI: And AMD
13 issues? 13 proposes furiher, providing further information in that
14 MR. ASHLEY: Yes. And ¥ will deal with 1 regard?
15 fasue one first regarding the decryption. 15 MR PICKETT: Yes.
16 MR. FRIEDBERG: 1 don't need you to 16 SPECIAL MASTER POPPITI: Okay. Ireally
17 address it substantively now. ¥ am saying, Ge backapd | 17 thirtk that's probably enough said about seven.
18 figare it out and see at the end of that informal process 18 MR. PICKETT: No. § has to do with, or a
19 whether you still want fo push that poitit 19 going-forwasd basis, archiving in the vault and what
20 MR ASHLEY: I think in order to be able 20 happens with respect to deleted items, The first issue
121 1o do that, ] think we need further information from AME.L 21 is identified in the suupary which is the, fom 4
22 We don't that encryption sofiware was in use. 22 M. Ashley's paragraph 42 with tespect to the discrepancylz
23 MR FRIEDBERG: They are offermg 23 between the seven-day and the 30-day treatment of the
i 24 defetions, Ithink that actually affects more No. 7, the
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Page 54 Page 56
1 migtation. 1 Counsel, I have & question. There scetns
2 An issue here, though —~ there are 2 10 be a discrepancy between the statexnent in AMD's brief
3 really sort of two issues, One fe with respect to how 3 at page 5 and Mr. Fowler's affidavit at paragraph 39 as
1 AMD, when they happen fo notice large stores of deleted; 4 to whether deleted iterns from before 2005 were archived
5 items, would migrate them. That's from Mr. Fowler's 5 in the fault Tfyou will take a jook at the July 24th
6 paragraph 39, 6 carrespondence, page 5, paragraph 5, the second full
7 The other has 1o do with the statement 7 senience, it yeads, "He apparently is not familiar with
g from Mr. Fowler's paragraph 11 in which he states that 8 how the semantic system migrates copies of historie PSTS
9 custodians have aceess fo the vault even after it's been 9 to the vault. Tn earty May, 2006, the vanlt, in fact,
10 migrated and exceptions exist so that custodians can 10 was unable to sweep and retain e-mail from deleted ifem &
11 delete from the vemlt even afler migration. 11 folders, a setting AMD altered in Hight of the journal £
1z MR. FRIEDBERG: So, I mean, I thinkthat |12 redundancy.”
13 -+ I think we understand what the parties® positions are. | 13 if you measure that sentence against g
14 1 want to clarify one thing. So we see that AMD is 14 M, Fowler's affidavit af 39, and 1 am looking at the
15 saying that i's previously produced the witness on i5 first full sentence, there appears fo be an
le archiving and Intel declined AMD's offer io produce him{ 16 fncansistency. I don't knew whether you want o address
17 again, 17 that now or whether you want o be addressing that in
13 MR. PICEETT: I think that's a little 18 your infortal meet and confers,
19 strong. [ think the first seesion had some merit but if 19 MR HERRON: Why don't I address it now
20 wag limited. And AMD did offer the witness - well, 20 and we can follow-up if necessary. &
21 witness, I guess he is under oathy, but offered the persen | 21 Delefed items that were in PST folders
22 up for further explanaton and that was never accepied or] 22 were, in fact, migrated. There was a historic migration
23 declined but jt was just - I take it it still exists. 23 because, & migration of historic PSTs to the vault. The
24 ME. FRIEDBERG: Sq, is AMD - [ em 24 other migration that happened as a matter of course was
Page 55 Page 57
1 sorry. Is AMD willing to give access 1o that person Lo b the migration of delsted in box items. Those were swept
2 clarify these open issues? 2 info the vaukt beginning in November of 2005 through
3 MR. HERRON: Yes. AMD is willing to 3 approximately May of 2006, and then, as noted,
1q provide a persen to provide clarification about these 4 discomtinued in Iight of the redundancy of the joumal
5 issues, but Mr. Pickett is incotrect in his recitation of 5 which obtamed and retained all sent and received items.
[ what happened. The offer was made in writing. It was 6 So that's the distinction and { hope clarifies it.
ki not aceepted, There was a further conversation between 7 SPECIAL MASTER POPPITL Tt does. Thank
g me and M. Levy of Gibson, Dunn in which he stated fo mel 8 you, §
] that. there was no further need to have any discussion 9 MR. HERRON: Ceriainly,
10 with Mr. Meeker, who had been provided. 10 SPECTIAL MASTER POPPITE: Move on, the
11 But, you know, they are raising issues i1 to nine.
1z they want answers on. We just want an end to this 2 MR. PICKETT; We just had some questions
13 exereise. We will produce Mr, Meeker again, 13 about that, but [et's move on to nine, This is the lost é
1g SPECIAL MASTER POPPITL: And itseemsinj 14 and {pund file path.
15 me in an informal process, and in light of what we are 15 SPECIAL MASTER POPPITL Yous want to
18 doing today, that males sense. 16 raise some guestions about what?
17 MR PICKETT: Thets fine, Your Honor. 17 MR. PICKETT: T think it's better left
18 I stand comrected, then, 1 wasn’t part of that 18 to the meet and confer process.
19 conversation. 13 SPECIAL MASTER POPPITL: That's finc.
20 SPECIAL MASTER POPPITI. Thaok you, zn Thank. you,
| 21 MR, PICKETT: No. 9, this has to do with 21. MR, PECKETT: . On nine, the lost and
2z the use of the terms [ost and found in the file paths. 22 found file path items, there js & -~ it's been cappured E
23 SPECIAL MASTER POPPITI: Give us one 23 here and there is a concem that due fo migration, there
2q moment, please. 24 was some corruption of the PST files. We need to
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Page 58 Page &0
1 understand further about those notations and the 1 into consideration as you are exploring this instead of
2 protocols, and [ understand that AMD has proposed that, § 2 tecing up these issues for Judpe Poppitd &t the end of
3 SPECIAL MASTER POPPITL They have, 3 the informal, at the end of the informal process,
q indeed 4 SPECIAL MASTER POPPITL Thank you.
5 ¥ don’t think there needs to be any 5 Hext item, please?
6 further commen(s on rine. B MR. PICKETT: Hem ten, confusing hold |
ki Eric, do you have a guestion? 7 notice instructions, This hes to go wilk, really to the
[ MR. FRIEDBERG: 1 just want io ask 8 content of the litigation hold notice, and, in
9 something offline. 4 particular, the explapation that the instrections were
10 SPECIAL MASTER FOPPITL: Counsel, just | 10 not mandafory, which, fo us, was -- led to other
11 ohe momeni, please, 11 questions as to why did you ~- why would you issue 2
12 {Off the record.} 1z notice that's not mandatory, what were the exceptions,
13 MR FRIEDBERG: For Mr. Asitley, 13 and 50 oo And I understand at least some information
14 M, Ashley, just on the, going back to the Jost files 14 has been offered by AMD in that regard.
15 point for a minute, are you there? 15 SPECIAL MASTER POPPITEL And it seemns &
16 MR. ASHLEY: Yes. 16 me you should continue to explore that informally and :
17 MR, FRIEDBERG: So, did you — did 17 that it would be an appropriate subject for 30(®)(6).
18 Intzl, when it was doing its harvesting producticn 18 Patagraph 11, picase,
15 unjformly across the, all of its custodians, recover and 19 MR, PICKETT: 11I afso concerns the
20 produce information from those folders, 20 uncertainties regardmg the file path information and
21 MR, ASHLEY: T have no involvement in 21 also yaises the de-duplication process. As o i
22 Intel's side of this case regarding correction 22 de-duplication, AMD has offered to provide foriher
23 prescrvation, eteetera. I'was brought into the case 23 information.
24 maybe 12 months ago due to some anomalies that we were) 24 I think thess is some file path
Page 59 Page 61
1 trying ta find to dig a fittle deeper into AMD's 1 information forthcoming from AMD but that's reslly for
z production. That's tbe extent of my involvement. 2 Mr. Herron's saying.
3 MR_ FRIEDBERG: Does counsel on Intel's | 3 MR. FRIEDBERG: [ think it would be
1 side know that? 4 hetpful bere, M, Ashley, if you could make your best
5 MR, PICKETT: I cen assure you that § 5 case on this file path issue because it does strike us
6 don't. 6 that AMD -~ I am sorry, AMD's arguments that the file
7 MR. DILLICKRACH: 1wilibe gladfolook | 7 path information had been produced since the beginning
B imto it if T can readily find an agswer, but T don't 8 there hasn't been an objection fo it, and it would be
9 think any of us have an answer here today. 9 quite difficult, if not impossible, to go back and redo
10 SPECIAL MASTER POPPITL: Thank yon, {10 the frle path information for the whole production. ;
11 MR. HERRON: I think the answer is no, 11 So, again, we might not be understanding
12 thet they wete not imaging, they were not refaining, or | 12 that right. Se if you want to shed any other Hght on
13 they were not trying to harvest those sort of files. 13 that, we would appreciate that
14 They didr’t do imaging. Instead, they copied select 14 MR ASHLEY: Yeah The proposal was
15 files and I don’t think that those sort of Jost files 15 never that they should go back end recreate all the file
16 were atlempted to be recovered even after the deletion of 16 paths. What happened, when we started to notice some
17 five custodians were karown about. I think we ate going | 17 gaps, should we say, in the production, for want of a
10 to find the answer is no. 18 hetter expression, T was trying to establish the sources
13 MR. FRIEDBERG: Mr. Herron, I think i9 of the data had some from that are being produced as
20 that's consistent with what T remember from the 20 relevant, and the only way to do that, reaily, was by
21 deposifions, is that they were sort of harvesting active | 21 vnderstanding the file path information.  But it became
22 files, and, as you say, no forensic imaging of custodian | 22 apparent very quickiy that that was extremely diffioult.
23 lap tops. 23 It didn't seem to be any standard naming
24 So, again, you might want to take that 24 convention. I suspect that multiple personnef or
TR Aol LE B T R S S e B N T

www.corbettreporting. com



Teleconference

17 {Pages 62 to 65)

Page 62 Page 64
1 engities wete involved in pathering date from different 1 MR HERRON: Iam not sure exactly what ;
2 locations, They were using different naming conventions. 2 Intel #s Ariving at here, Each side jdentified
3 They are neither attampting to inferpret that 1o ses 3 wostodians, put them under bold as this cese unfolded.
g whether all relevant sources that were identified in the q AMD started, as we have defined in our brief,
5 AMLI2 protoeo] had been gone to to recover data from, whicﬂ 5 After that ime, as discovery was ‘E
& was impiied in our protocol, and because [ coulda't & propounded as, you kniow, there was back and forth betwee!
3 uhderstand the pathing names, I couldn't discem them, 7 the parties, and as we came to the conclusion that we
8 A batter, and that may be informal 8 would have a custodien-based document production, each
3 again, & betrer understanding if thefr naming convention L] side continues to identify custodians through June 1,
10 is in the folder path, it may well resolve that totally. 20 2006, and, in {act, after thet tirne,
11 So it's nof a matter of recreeting the path but 11 Intel hus been very resistant, and
12 explaining to s what we need. 12 Mz, Floyd might want to speak 1o this, to talk about how
13 MR. DILLICKRACH: This is 13 custodians were identified, why they were identified, and
19 M. Diffickrach. T can just add one thing? As we are 14 probabiy for legitimate reason since that does, i fact,
15 using the data on both sides of this case for different 15 raise the tuming point of privilege or work product
is reasons, it's not uncomimen 1o get the post facto 16 issues, So I am not sure what Wi, Pickeit is driving at
17 requests, We just got a request from: Gne of Mr, Herron's 17 here.
18 colicagues yesterday asking about some data that have 18 What they have in hand right now are the
19 some information that was produced approximately 13or (13 dates on which each and every individual recefved a
20 14 months ago. 20 notice, the precise nofice cach and every individual s
21 Sa I thivk it is, in my experience, as 21 received, they know about the migrations involved in the i
22 you are using the data for different reasons, the 22 Journals, so, beyond that, what a 30{)(6) witness tould
23 questions that don't come up on the initial review may 23 testify 1o without disclosing a privilege, T am fustnot
24 come up down the road. 24 ctear on. T just raise that as a concern.
Page 63 Page 063§
1 SPECIAL MASTER POPPITL: Okay. Ihave 1 SPECIAL MASTER POPPITT: understand
2 no questions or comments with respect to 11, z that. You know, of course, that I have not been
k! Have we missed any issues that, of the 3 following, other than knowing depositions are occurring,
4 numbered issues on the chart? 1 following the detail of the depositions, but you also i
5 MR. PICKETT: I am sorry, We have gone 5 know that Mr. Friedberg has been. And in my discossionss
& through afl 11. 6 with him, I certainly widerstand that this topic was
7 SPECIAL MASTER POPPITL: My question is;] 7 certainly etfempted to be probed during the Intel
a Do the 11 capture your universe of identified problems? 8 depositions and I understand that with respeot to
9 MR. PICKETT: Iwould say they capture 3 . guestions that were asked concerning this fopic, that the
10 our [fst of known end strongly suspected items. There 10 atiorney/client privilege was interposed and F have not
11 are some other items that we are really going to need a 11 been asked o make any ruling with respect to questions
12 better understanding of what I calf the foundational 12 posed, the privilege raised, and I goess myy observation
13 distovery to know that, but I think, for now, it's fine. 13 is: TfIntel wants to take the time that T ultimately
14 SPECIAL MASTER POPPITL Okay. 14 allot during the 30(b}(6) deposition to spend and hear
15 MR. PICKETT: AndIhave added a few 15 you say, "Objection, privileged,* thex they can do that
16 points along the way as they seemed appropriate. 16 MR_ PICKETT: Another pofential approach
17 SPECIAL MASTER POPPITL: Do youwanttol 17 is during the informal meet and confer process, we would £
18 turn the page, then, and look at the other lapses 1B ask, for example, Is there an explanation that is not '
19 previousty disclesed by AMD, please. 19 privileged?
20 MR PICKETT: Sure. The first one, Jate 20 SPECIAL MASTER POPFITL: And]
21 delivery of written hold notices, we know when thehold § 21 .. .understand that and 1 fully enticipate that that's
22 notices were sent. What we don't know is why many key | 22 precisely what you would do and that's why it was
23 custodians were delayed, 23 important for vs to approach the work taday the way we
24 SPECIAL MASTER POPPITE: Ckay. 24 have.
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Page 66 Page 68
1 MR, PICKETT: Letme cormecta 1 by Intel of that information is essential to assessooent
2 misstatement of mine, Your Honor, with respect to this. 2 of its remediation plag which it's underteken, If that
3 1 said that we knew when the hold 3 were not the case, in other words, if the non-desigpated
[ notices went out, As I understand if, we know that for 4 custotians were not timely notified and actualfy
5 the cugtodians who have produced documents but not for 5 preserving and subject to backup, then Intel's
6 the non-~production custodians whose docaments have beeny & remediation plap is founded on a false assumption and it
7 retained, 7 cannot possibly work to replace the files that have been
8 In correspendence prior ¢o the motions, 8 lost.
9 AMD indicated that they felt that was not relevant; 9 And, so, Tor that reason, and that's a
10 howevey, Intel has prodnced that, and if it's not 17 reason that does not apply to AMD, that Intef bas i
11 relevant to both sides, thet's fine, But if it~ if 11 willingly obliged itseif, observed by the Court, to
1z there is some kind of relevance o i, it ought to be the 12 supply date about its non-designated custodians,
13 same for each side. 13 AMD is not remotely in that seme
14 MR, HERRON: Your Horor, may i speakte | 14 position in the true sepse that we provide informatjon of
15 that? 15 100 non~designated custodians who, in one Intel pick,
16 - SPECIAL MASTER POPPITI: Yes, please. 16 wilt be entirely frrelevant to this case end his
17 MR. HERRON: Fodge, the request by Inte] 17 documents will be frrejevant to this case, I submit, is
18 for this kind of information about non-designated 1a overbreadth, unduly burdensome, and inappropriate.
19 custodians is the perfect exampie of the overbreadth of 13 SPECIAL MASTER POPPITL: AndIdon't
20 their discovery, and, quite frankly, & misuse of 20 geed $o hear Intel make any comment with respect to that.
21 discovery, 21 ¥t scems to me that you have, you state your position
22 Intet has conceded in its brief that 72 with respect to information that you say you will not
23 even thongh they fost by a non-designated custodjan, 23 provide during the course of this informal process. If,
24 there would be ne prejudice because the documents from | 24 at the end of the worl that you do jnformally, Inte]
Page 67 Page 69
1 the non-designated custodian never come info play. Intel 1 intends stifl to join that issue, then I wilf make a
2 has exactly are custedian pick jefl. Adier that pick is 2 determination with respect to that issve.
3 made, whatever documents en un-designated custodian saved| 3 But I think in Hight of the way that we
4 or didn't save, whether they are notified or not notified 9 have attempied to struciure work going forward, I wouldl
S matters not at all. i's not relevant to any issue in 5 prefer not to deal with it at this point. You have said
& (his case, It certainly not relevant to prescrvation, 6 you are not going to provide it Intel has heard you are
7 Intef has adequate information to 7 not going to provide it. Tt will be their call as 1o
8 designate custodians that telis it precisely what AMD has S whether or not they ultimately want to join that issue.
9 done and they can assess the prescrvation program by a MR. HERRON: Very well. Thank you.
10 that, on that basis. And their, you know, we are hearing 10 SPECIAL MASTER POPPITI: 1 think that's &
11 from M. Pickett zgain that there needs to be an absolute 11 the most efficient way to handje it :
1z level phaying field between AMD and Intel on the issue of | 12 MR. PICKETT; 1 agree.
13 disclosures including upon non-designated custodians. 13 As to the remalning items to Mr. Kepler,
14 But there is a materiat difference that 14 we have, I think, covered adequately in our discussion of
15 distinguishes the parties’ obligations. Intel had a 15 item five above,
1§ break down that it acknowledges, in fact, that as many as 16 SPECIAL MASTER POPPITI: I think we
17 1,000 of its custodians, and its remediation plan is 17 have,
18 founded on its assumption, the fles destroyed by one 18 MR, PICKETT: Mr. Oji and Mr. Soares nre
19. custodian would have been preserved in other custodjans® 13 described adequately and we understand there is
20 files including the files of non-desighated files. That, 20 information forthcoming. :
21 of course, is only possible if, in fact, the 21 'MR. HERRON: I understang that as well, .
22 non-designated custodian received a Himely litigation 22 SPECIAL MASTER POPPITL: So, if that's, k:
23 hold with actually preserving documents, with subject to 23 by flipping o the end of that dociment, brings us to the §
24 adequate backup and the like, and, therefore, disclosnse 24 end of the work, then what 'd Hke you to do, and either ’
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Page 7D Page 72
1 do it for me now or tell me you will do it for me in the 1 status conference?
2 carly part of the nevw week, give me some sepse as to what] 2 SPECIAL MASTER POPPITL: Yes. F'd Hke
3 you aif see to be an appropriste time frame to get the 3 your thought so that we don’t, [ don't wind up havingte
4 informel process moving again, and | am not meaningto | ¢ reconvene you for the purpose of simply asking you to dog
5 sugprst you haven't elso been working while the motion 5 that.
B bas been pending, and then tell me when the process 6 MR. PICKETT: 1 understand.
7 shoutd close, 7 SPECIAL MASTER POPPITE: And in talldng,
8 MR. HERRON: Your Honor, might I suggest | & about the 30(b)(6) deposition, I would expeet yon are %
9 that the parties do what we have ofien done in the past, 9 also going %o be dealing with scope as well.
10 which is get together, you know, as early as this 1G MR PICKETT: Yes.
11 efternoon or tomomow moming, and try and come up with; 11 SPECIAL MASTER POPPITE Okey, Well X i
1z 8t least an oviline and report to the Court at some time 12 sipeexely appreciate your willingness to work the way we
13 rext week about what we suggest as a proposed timetable | 13 had preposed. Ihope you agree with me that we have, T
14 for moving forward. 14 think we have accomplished a lof in getting you hack on af
15 MR. FICKETT; That's fine with me, Your 15 path of getring a sigeificant amount of information
16 Honor. Twould propose we have a refatively short period | 16 informalty, and Llook forward to the work product on
17 of time for this intensive informal meet and confer and {17 Monday with respect to the rollout,
15 then schedule a week or so afler that, when convenient 18 Ay other comments or questions, please?
19 for Y our Honor, essentialky a statns conference for where | 192 MR_ PICRETT: Not from us. Thank you,
20 we are and where we should head, 0 Your Hopor,
21 SPECIAL MASTER POPFITL: Iam happyto | 21 SPECIAL MASTER POPPITL: Thank you.
22 do that. And I also want you to be discussing, in 22 MR- COTTRELL: Your Honor, my
23 addition ta the time Fame, your view of the thpe 23 understanding is we are going 1o take a short brealk and
24 parameters for o 30(b)(6), z4 then have a call, an jnifial cal about ihe reporter's &
Page 71 Page 73
1 MR, PICKETT: Very good. 1 motion issue?
2 SPECIAT MASTER POPPLIT: Tunderstand 2 SPECIAL MASTER POPPITL: Yes. ik
3 when I say a *30(b)(6)," 1 expect you are going to have 2 MR COTTRELL: Your Honor, do you want
1 more than one individual i the 30)(5) chair, So what 4 to give me = time?
5 I'd fike to do is, if you can — do you expect youn are 5 SPECIAL MASTER POPPITL: It's quarter of
& going 1o be able to get back fo me by Monday, close of 9 three now, Fred. Let's look at 3:05, Gve afier three,
7 buginess? 7 MR, COTTRELL: That's five, Your Honor,
B MR_PICKETT: Yes, Your Homor, g Twill call Mr, Finger and Ms. McGuire and [ think
9 SPECIAL MASTER POFPPITL: Then let's -~ 3 M. Diamond will be on and then we will have everybody
10 and do you axpect that | need 2 feleconference with you | 10 use this call in pumber in 15 minutes.
11 o is it just a function of receiving your proposal? 11 SPECIAL MASTER POPPITI: That would be §§
12 MR PICKETT: 1 helieve the latter. 12 preat. 5
13 SPECTAL MASTER POPPITE: Thenlefsdo |13 (Ihe teleconference was concluded at :
14 close of business on the 15th, and once I see the tne 14 2:48 pam.} :
15 frame you are proposing, I will set an appropriate date 15
16 for whatever remains in terms of - perhaps you should do} 16
17 that for me as well, Set the time freme, set some 17
18 proposal wilh respect 1o iterns that remain o dispute for | 18
19 any further fifing, and then I will be in a pasition to 19
20 understand an appropriate time for a further and final 20
21 braring, - C : 21
22 MR. PICKETT: A clarification with 22
23 respect to the [ast assipnment. Is that essentially 2 23
24 proposal for mechanism by which to proceed following thg 24 E“
e R FEE e R S5 SR £ S T =

WWw.Ccorbettreporting.com



Teleconference

w M =

Q0 ~J oy e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Page 74

CERTIFICATHE

STATE OF DELAWARE: -
NEW CASTLE COUNTY;

I, Renee A. Meyers, a Certified Realtime
Reporter, within and for the County and State aforesaid,
do hereby certify that the foregoing teleconference was
taken before me, pursuant to notice, at the time and
place indicated; that the teleconference was correctly
recorded in machine shorthand by me and thereafter
transcribed under my supervision with computer-aided
transcription; that the foregoing teleconference is a
true record; and that I am neither of counsel nor kin to
any party in said action, nor interested in the outcome
thereof.

WITNESS my hand this 12th day of September A.D.

2008.

TRENE MEYERS
REGISTERED PROFESSIONAL REPORTER
CERTIFICATION NO. 106-RPR
{Expires January 31, 2011)
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12/16/08

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

IN RE INTEL CORPORATION

) MDIL No. 05-1717-JIF
MICROPROCESSOR ANTITRUST )
)

LITIGATION

ADVANCED MICRO DEVICES, INC. and
AMD INTERNATIONAL SALES &
SERVICE, LTD.,

C. A. No. 05-441-JJF

Plaintiffs,
Vs,

INTEL CORPORATION and INTEL
KABUSHIKI KAISHA,

Defendants.

PHIL PAUL, on behalf of himself and all others
similarly situated,

C. A. No. 05-485-JJF

Plaintiffs,
vs.
INTEL CORPORATION,

Defendant.

NOTICE OF TAKING DEPOSITION OF
ADVANCED MICRO DEVICES, INC. and AMD INTERNATIONAL
SALES & SERVICE, LTD.

PLEASE TAKE NOTICE that, pursuant to Rule 30{b)(6) of the Federal Rules of Civil
Procedure, defendant Inte] Corporation will take the deposition of Advanced Micro Devices, Inc.
and AMD International Sales & Service, Ltd. {collectively, “AMD™} on JTapnary ___throngh

beginning each day at 9:30 a.mn., at the offices of Bingham McCutchen LLP, Three Embarcadero

AST2781510.2



Center, San Francisco, CA 94111, or at such other time and place as the parties may agree. The
deposition will be recorded by stenographic and sound-and-visval (videographic) means, will be
taken before a Notary Public or other officer authorized to administer oaths, and wifl continue
from day to day until completed, weekends and public holidays excepted.

Reference is made to the “Description of Matters on Which Examination is Requested”
attached hereto as Exhibit A and incorporated herein by this reference. In accordance with Rule
30(b)(6) of the Federal Rules of Civil Procedure, AMD is hereby notified of its obligation to
designate one or more officers, directors, or managing agents {or other persons who consent to
do s0) to testify on its behalf as to all matters embraced in the “Description of Matters on Which
Examination is Requested” and known or reasonably available to AMD.

PLEASE TAKE FURTHER NOTICE that, pursuant to Rules 30(b) and 34 of the
Federal Rules of Civil Procedure, Intel requests that AMD produce for inspection, copying and
use at the deposition all of the documents and other tangible things in their possession, custody,
or control and responsive to the “Categories of Documents and Tangible Things Requested for
Production” attached hereto as Exhibit B and incorporated herein by reference. Production shall
take place at the time and place of the deposition or at such other time and place as the parties

may mutually agree.

OF COUNEEL: POTTER ANDERSON & CORROON LLP
Robert E. Cooper By: [/ W. Hording Drane, Jr.
Daniel S. Floyd Richard L. Horwitz (#2246)
Gibson, Dunn & Crutcher LLP W. Harding Drane, Jr. (#1023)
333 South Grand Avenue Hercules Plaza, 6th Floor
Los Angeles, CA 900071 1313 N. Market Street
(213) 229-7000 P.O. Box 951
Wilmington, DE 19899-0951
Peter E. Moll (302} 984-60G0
Darren B. Bernhard rhorwitz{@notteranderson,com
Howrey LLP wdrane{@potteranderson.com
1299 Pennsylvania Avenue
N.W. Washington, DC 20004 Aftorneys for Defendants
(202) 783-0800 : Intel Corporation and Intel Kabushiki Kaisha

Dated: December ___, 2008

Af72781510.2






EXHIBIT A:

DESCRIPTION OF MATTERS ON WHICH
EXAMINATION IS REQUESTED

L

| DEFINITIONS

1. “AMD?” shall mean and refer collectively to plaintiffs Advanced Micro Devices,
Inc. and AMD International Sales & Service, Ltd., including their respective past and pfesent
officers, directors, agents, attorneys, employees, consultants, or other persons acting on either of
their behalf.

2. “AMD Custodians” or “Custodians™ means and refers to the approximately 440
individuals identified by AMD on its Custodian List served on June 1, 2006, pursuant to the
Stipulation and Order Regarding Document Production entered by the Court in this Litigation.

3. “Litigation” means and refers to the litigation in which this Notice of Taking
Deposition has been served.

IL
SUBJECT MATTER

1. AMD’s implementation and use of Enterprise Vault (in all relevant geographic
regions) including but not limited to:

(@) Timing of implementation and deployinent;
(b)  Initial configuration and any subsequent changes thereto;

(¢)  Migration of data into Enterprise Vault storage, including the type(s) of
data migrated and not migrated,;

(d)  Quality control safeguards and auditing;
@) Reporting, search and production capabilities;
€3] Processes used to extract data from the system; and

o) Errors, malfunctions, data corruption or loss.

AS12781510.2 4



2. AMD's implementation and use of an ernail joumaling system (in all relevant
geographic regions) including but not limited to:

(a) Timing of implementation and deployment;
(b)  Initial configuration and any subsequent changes thereto;

(c) Type(s} of data the email journaling system was configured to preserve
and 1ypes of data it was not configured to preserve;

(d)  Quality control safeguards and auditing;
(e) Reporting, search and production capabilities;
H Processes used to extract data from the system; and
()  Errors, malfunctions, data corruption or Joss.
3. Configuration of AMD’s email systems, including but not limited to:

(2) Employees’ ability to customize email settings that could impact
preservation of emails;

(b)  Dumpster settings, use of shift-delete, and AMD Custodians® ability to
permanently delete emai! messages.

(c)  Mailbox size limits or quotas for AMD employees’ email including but
not limited to:

1) Nature and purpose of any limits or quotas, including any changes
after AMD reasonably anticipated this Litigation;

2) Consequence(s) of an email account nearing or reaching the limit
or quota;

3) Recommendations or instructions to employees and Custodians;
and

4) Whether and when AMD Custodians reached storage limits afier
March 11, 2005, and the identities of such Custodians.

4. Date on which AMD first reasonably anticipated this Litigation, and the events
and circumstances leading to AMDs decision to commence this Litigation,

3. AMD’s litigation hold notices for the Litigation, including but not limited to:
(a) The timing of AMD’s issuance of written litigation hold notices;

(b}  Meaning and infent of the language used,;

AI727315102 5



(©) Custodians® compliance;
(dy  Monitering and auditing; and
(e)  IT Department technical support.
6. AMD’s harvesting of electronic data for this Litigation from all geographic
locations and sources (hard drives, live exchange server mailboxes, Enterprise Vauit, email
g P!
journaling), including but not limited to:
(a) Tdentity of entities and personnel conducting harvests;
(b)  Protocols and processes used;
©) Types of data included and excluded from harvests;
(d) Ttiming of harvesting activities;
(e) Identity of custodians subject to harvesting; and

4] Documentation, auditing, validation and issve tracking.

7. Nature of, and protocols for, AMD IT’s support of custodian preservation

activities.
8. Data processing protocols and procedures utilized by AMD’s electronic discovery

vendor(s), including but not limited to:
(a)  Identity of vendor performing processing functions;
(b) Processes used;
()  Type(s) of data included or excluded from processing;
(d)  Hardware and software used; and
(&) Documentation, auditing, validation and issue tracking.

9. De-duplication and near de-duplication methods used by AMD during this
Litigation, including but not limited to:

(a) Protocols, databases and tools used by FCS and Stratify;
(b)  Attenex methodology for de-duplication and near de-duplication; and

(¢)  Custodians’ manual de-duplication or near de-duplication decisions.

AfT17B1510.2 6



i0.

11,

Backup tape policies and protocols, incinding but not limited to:

(a) Pre-Litigation disaster recovery backup tapes, inciuding type of backups,
software and media used, content and frequency of the backups, tape
rotation/recycling schedule, and restoration activities for this Litigation;

(b)  Preservation of backup tapes for this Litigation, including type of backups,
software and media wsed, content and frequency of the backups, tape
rotation/recycling schedule, restoration activities for this Litigation; and

Facts underlying the statement in Mr. Herron’s letter of October 24, 2005 to Mr.

Rosenthal (at 1) that “AMD’s document retention and destruction policies were suspended to
prevent the inadvertent destruction of documents that may be relevant to this Jawsnit.”

i2,

For each individual AMI Custodian for whom data has not been produced to

Intel (i.c., non-designated Custodians):

13.
14.

(a) Timing of and specific steps taken for preservation of data;
(b)  Any known or suspected non-preservation of data;

() Date(s) on which the Custodian’s documents were harvested for the
Litigation;

(dy  Date(s) on which the Enterprizse Vault was first used to capture and
preserve email for the Custodian;

(&)  Date(s) on which the Custodian received a Litigation Hold Notice; and
Any known or suspected non-preservation of AMD Custodian data.

The timing, scope and nature of the problems and/or issues for the following

Custodians’ data preservation, harvesting, processing and/or productions:

A/72781510.2

(a) Mr. Ruiz;

by M Oji;

{c) Mr. Soares;

(d)  Mr Kwok;

(€  Mr Kepler;

€3] Mr, Urani; and
(2)  Mr. Brunswick.



15.  AMD’s attempts (successful or unsuccessful) to recover, restore or produce
documents related to any Custodian (including but not limited to the Custodians identified in
Topic 14 above), from backup tapes, other employees’ elecironic files, and/or from data
previously harvested but suppressed by AMD’s near-deduplication protocols.

16.  AMD’s audits and investigations of the sufficiency of its data preservation,
harvesting and productions refated fo the Litigation.

AST2784510.2 8
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EXHIBIT B:

CATEGORIES OF DOCUMENTS AND TANGIBLE THINGS
REQUESTED FOR PRODUCTION

L
DEFINITIONS

1. “AMD” shall mean and refer collectively to plaintiffs Advanced Micro Devices,
Inc. and AMD International Sales & Service, Ltd., including their respective past and‘ present
officers, directors, agents, attorneys, employees, cgnsultants, or other persons acting on either of
their behalf.

2. “AMD Custodians” or “Custodians” means and refers to the approximately 440
individuals identified by AMD on its Custodian List served on June 1,.2006, pursuant to the
Stipulation and Order Regarding Document Production entered by the Court in this Litigation.

3. “.ifigation” means and refers to the litigation in which this Notice of Taking
Deposition has been served.

IL
REQUESTS

i. Documents sufficient to show the dates and sources of each barvest of elecironic
data for each Custodian, including each harvest from hard drive, Enterprise Vault system, email
journaling system, PNS and exchange servers.

2. For each Custodian, documents sufficient to show the nature and scope of each
harvest of electronic data from AMD’s Enterprise Vault and email journaling systems, including
the search tools, parameters and/or criteria used to extract the data.

3. By Custodian and for each suppressed email, the fogs or tracking information
automatically generated by, and/or stored within, the Attenex database(s) as a result of the near-
dededuplication process, as referenced during Mr. Cardine’s interview on October 15, 2008.

4, The logs generated during the migration of PSTs into AMD’s Enterprise Vault
system, as referenced during Mr. Meeker’s interview on December 11, 2008.

5. Documents sufficient to show which Custodians, if any, requested an increase in

his or her mailbox size quotas (after March 1, 2005), the date of any such request(s), and the
action taken by AMD'’s IT department in response to such request(s).

A/T2781510.2 10



b. Documents sufficient to show (a) any instructions, recommendation and/or user
guides provided to AMD employees, or (b) internal AMD IT policies and/or procedures, related
to AMD’s Enterprise Vault and email journaling systems.

7. For each Custodian, documents suflicient to show each email address and/or

display name that, when used, would result in an email being delivered to the subject
Custodian’s AMD email account.

AIT27815102 _ 11
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O’MELVENY & MYERS LLP

BEBING 400 South Hope Street SAN FRANGISCO
BRUSSELS Los Angeles, California gooy1-389p SHANGHAIL
CENTURY CITY TELEFRONE (213} 430-6000 SILICON VALLEY
HONG KONG FACSIMILE {213} 430-6407 SINGAPORE
LONDON WWW,OI1IM,COM TOXKYD
NEWPDRT BEACH WASHINGTON, B.C,

NEW YORK QUR FILE KUMBER
8,34616

December 19, 2008 e

WRITER'S DIRECT DEAL

BY E-MAIL & U.S. MAIL {213} 430-6340

Donn Pickett, Esq. WRITER'S T-MAEL ADDRESS

Bingham McCutchen LLP msamuels@omm.com

Three Embarcadero Center
San Francisco, CA 94111-4067

Re: AMD v, Intel
Dear Mr, Pickett:

This letter is intended to initiate meet and confer discussions regarding Intel's draft Rule
30(b)(6) Deposition Notice delivered to us on Tuesday, December 16.

Let me make several preliminary comments.

First, on its face, Intel’s deposition notice, a copy of which is attached, goes well beyond
anything conceivably reasonable. It contains 16 proposed topics and more than 50 subtopics,
virtually all of which are aimed at, or at least touch upon, privileged and work product areas.

Second, this notice seeks to expand discovery well beyond the issues set forth in the
Court’s chart. This is inappropriate. Special Master Poppiti has repeatedly admonished that the
Court’s chart defines the parameters of discovery. Thus, among others, Intel’s proposals to delve
into “anticipation of litigation” (Proposed Topic No. 4), a broad range of harvesting information
{Proposed Topic No. 6), back up tape issucs (Proposed Topic No. 10), non-designated custodian
data (Proposed Topic No. 12), and “audits and investigations” (Proposed Topic No. 16) are
outside the scope of what the Special Master has authorized.

Third, informal discovery was meant to narrow, not expand, the need for deposition
discovery. After Intel has spent approximately 15 hours interrogating AMD and FCS personriel
through a battery of lawyers and consultants, we would have expected a draft deposition notice
consistent with the representation you made to the Court that “the informal disclosure process
has heen productive and useful,” your acknowledgement that ifs purpose was to enable the
parties to “tailor the formal discovery,” and your promise that, after informal discovery
concluded, the parties would “#hen proceed to what 1 think of as confirmatory discovery.” (See
November 7, 2008 hearing transcript at p. 7, 30 and 32.) We see no indiction that you have
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taijored Intel’s proposed deposition topics to account for the extensive information AMD
produced during informal discovery. It strikes us that after AMD has produced the witnesses
Intel requested for extensive interviews, responded to Intel’s histpgrams, and provided other,
significant informal discovery, the issues in the Court’s chart have largely becn mined to the
fullest extent appropriate, 'What little remains can be provided to you, and the facts adduced at
the interviews can be confirmed under oath, as you indicated was the appropriate course.

‘We now tura to the specifics of Intel’s proposed deposition topics.

Intel’s Proposed Deposition Topics

Proposed Deposition Topic Nos. 1 and 2: Proposed Deposition Topic No. 1 seeks
information about the Enterprise Vault and contains 7 subtopics, while Topic No. 2 concerns
AMD’s journaling system and also has 7 subtopics. At the hearing on December 12, you stated
that Intel had “received some detailed information regarding the journaling and archiving,” “a
good amount of data with respect to it,” and that the parties had made “good progress.” (See
December 12, 2008 hearing transcript at p. 24.) You also confirmed that the issue of .pst
wigration has been resolved. (/d. at 30-31,) AMD agrees; all of the issues listed in Intel’s draft
deposition notice on these topics have been comprehensively covered in the informal interview
process. As such, it seems fo us that what you are proposing with respect to these deposition
topics is paradigmatic “confirmatory discovery.”

We suggest that Intel prepare a list of the specific facts derived from the witness
interviews which it would like AMD now to confirm. Assuming that Intel does so accurately,
AMD is prepared to affirm thern, under oath. This will give Intel the formal record it wants and
obviate the need for deposition testitnony on these topics,

Proposed Deposition Topic No. 3: This proposed deposition topic seeks information
about AMD's email systems, and has 7 subtopics. Certain of the subtopics strike us as
amounting to primers on the standard operation of Microsoft Outlook, which Intel and its experts
do not need testimony from AMD about. Others, such as subtopic (¢} concerning “mailbox size
Himits or quotas,” are outside the scope of the Court’s chart. Although we could have objected to
Intel pursuing this topic at”mfonnal interview, we nevertheless allowed you to ask
any questions that you wanted in the belief that Intel would learn, as it did, that there is no
substance to Intel’s apparent theory that mailbox quotas somehow led to data loss. Instead, as

R informed you, AMD’s litigation hold netices directed custodians to him for any such
issues, and q resolved any issue that arose by immediately increasing mailbox size.
We have also produced documents to you from the files of the designated IT custodians
documenting custodian requests for mailbox size limit increases and actions upon those requests.
If Intel believes it has evidence of loss resulting from mailbox size quotas, we will reconsider
your position but, failing that, we don’t think this {s appropriate discovery.

As to subtopic 3(b), AMD is prepared to affirm, under oath, the dumpster settings that
B8 apprised you of on December 11. The remainder of this subtopic, however,
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concerns the standard operation of Microsoft Office, is beyond the Court’s chart, and is
inappropriate discovery.

Proposed Deposition Topic No. 4;: This proposed deposition topic seeks information as
to when AMD reasonably anticipated commencing this litigation. Not only is this topic not on
the Cour?’s chart, we have difficulty imagining any questions Intel could pose which would not
intrude upon the attorney client privilege. For this reason, we do not intend to produce a witness
to testify on this proposed topic.

Proposed Deposition Topic No. 5: This proposed deposition topic is set forth under the
misleading umbrella term of “hold notices” but, through its 5 sublopics, obviously seeks much
different and broader information. Specifically, subtopic (a) asks about the “timing of AMD’s
issuance of written litigation hold notices,” which is information that AMD has aiready provided
to Intel with respect to each production custodian. We are willing to affirm that information
under oath, Subtopic (b) asks about the “meaning and intent of the language used.” The
litigation hold notices are privileged, and we negotiated a non-waiver agreement as a
precondition to their production; we can’t imagine any question that might be posed on this
subtopic that would not intrude upon work product and/or privilege. For this reason, we do not
intend to produce a witness on this subtopic. Subtopic (c) -- which says only “Custodians’
compliance™ -~ is both unintelligible and, to the extent it is decipherable at all, does not appear to
be a proper Rule 30(b)(6) deposition topic. With respect to subtopic (d) concerning “monitoring
and auditing,” AMD is prepared to provide a narrative summnary, under oath, of the steps it took
to monitor the preservation program that it put in place for this litigation, subject {0 a nonwaiver
agreement, This type of narrative summmary is precisely what the parties agreed upon as
appropriate responses o many aspects of the Rule 30¢(b)(6) discovery AMD propounded on Intel
regarding its preservation issues, and so we assume that you find this acceptable. Subtopic (€)
concerns “IT Department technical support,” a topic fully covered at Mr.& interview.
AMD will affirm, under oath, the facts adduced at that interview that Intel is interested in having
confimrned.

Proposed Deposition Topic No, 6: This proposed deposition topic broadly seeks data
about “harvesting of electronic data for this litigation from all geographic locations and sources™
including, but not limited to, various issues set forth in 6 separate subtopics. The Courf’s chart
does not allow or contemplate this sort of boundless topic or formal discovery. Moreover, AMD
has produced to you already a lengthy written summary of its collection protocols, and lists of
harVestmg dates for every production custodian. Intel also extensively questioned SR
SRR cbout harvesting. In addition, in the course of informal discovery, AMD
has produced by letter responsive information about the entities and personnel who conducted
harvesting, As such, subtopics 6(a) through 6(d) seek information alteady provided. Intel
should identify the facts derived from these interviews and other informal discovery which it
would like AMD to confirm, and we will do so under cath. Subtopic () seeks the “[i]dentity of
custodians subject to harvesting,” As noted, AMD has disclosed this information already with
respect to all production custodians. Information regarding non-designated custodians is
irrelevant to any issue. As to subtopic (f), we do not understand what is meant by
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“[d]ocumentation, auditing, validation and issue tracking.” What is this asking for? Obviously,
to the extent this seeks work product or privileged information, AMD will decline o waive those
protections,

Proposed Deposition Topic No. 7: This proposed deposition topic seeks confirmatory
information regarding “AMD IT’s support of custodian preservation activities,” a topic Intel
fully pursued at interview. Intel should identify in writing the facts from that
interview on which it seeks confirmation, and AMD will confirm under oath.

Proposed Deposition Topics 8 and 9: Proposed Deposition Topic No. 8 seeks
information about “[d]ata processing protocols and procedures utitized by AMD’s electronic -
discovery vendors™and has 5 subtopics, while Topic No. 9 yet again seeks information about
“[d]e~duplication and near de-duplication methods used by AMD" and has 3 subtopics.

These topics are, on their face, directed to AMD’s vendor s acuvztles no AMD empioyee
could speak to them. We have provided you with access to SEiSaneme of FCS, and you
questioned him for almost 8 hours on these issues. As to the i issue of “deduphcatzon,” AMD also
produced detailed written information to you on October 15, 2007, The bottom line here is that
AMD has provided all the information Intel has requested on multiple occasions. Ifthere are
specific facts we or IREIWERENEs have already provided to you that you would like affirmed,
please let us know what they are and we will afficm them or, if Intel prefers, provide a responsive
narrative summary. As to subtopic 2(c), we are unable to determine the nature of the information
Inte} is seeking.

Proposed Deposition Topic No, 10: In this proposed deposition topic, Intel retums again
to the topic of backup tapes, both pre-litigation and post. This is not an issue identified in the
Court’s chart. Moreover, AMD has already provided a written summary about backup tapes, and
we are in the process of preparing a response to your letter requesting further inforrnation on this
topic. In addition, although AMD registered its objection, we permitted Intel to ask questions
about backup tapes at (GRESENSENERG interview, in the apparently vain hope that the information
would satisfy your apparent curiosity. Instead, you are now asking for such things as the “type
of backups, software and media used” and other information irrelevant to any issue, and certajnly
well outside the bounds the Special Master has set,

As stated at hearing, AMD is prepared to provide information about backup tape
. coverage for the only two CUStodlans for whom it has resorted to backups to supplement prior
o s Deyond that, and for the reasons noted above, AMD declines

to preduce a w;tness on ﬂ'l]S topu '

Proposed Deposition Topic No. 11: This proposed deposition topic seeks facts
underlying a statement made by AMD’s outside counsel in a disclosure made more than three

years ago. This type of information is more efficiently obtained through an interrogatory, and so
AMD agrees to provide a narrative summary of the pertinent facts under cath.
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Proposed Deposition Topic No. 12: This proposed deposition topic and its 5 subtopics
seck information about non-designated custodians. None of this concems a topic on the Court’s
chart, and it is irrelevant {o any issue in this case, We declines to produce a witness on this topic.

Proposed Deposition Topic No. 13: This proposed deposition topic seeks information
about any known or suspected non-preservation of AMD Custodian data. This is not a topic on
the Couri’s chart. We have provided information to you in writing regarding certain custodians,
consistent with our professional obligations. There is no reason for deposition to confirm what
AMD has told Intel already. AMD will provide a narrative summary, under oath, if Intel should
so desite. We do not intend to waive privilege or work product protection.

Proposed Deposition Topic No. 14: This proposed deposition fopic seeks information
about the “timing, scope and nature of problems and/ or issues” in “data preservation, barvesting,
processing and/or productions™ for a list of 7 AMD designated custodians. AMD is prepared,
S‘L‘lb_]ef}t toa nonwa;ver agreement, to provide narrative summaries as to il
SEREREREanas . A MD believes that the disclosures already made as to LS

‘ sansfy any duty AMD has in that regard.

Propoged Deposition Topic No. 15: This proposed deposition topic is redundant to those
covered by Topic No. 14, and is the subject of disclosures already made by AMD to intel.

Proposed Deposition Topic No. 16: This proposed deposition topic seeks information on
*audits and investigations” about AMD’s data preservation, harvesting and productions. As we
have described several times, AMD’s in-house and outside counsel were responsible for these
fonctions, and we cannot imagine questions Intel could ask that would not seek to invade the
attorney-client privilege or work product, which we decline to waive. We are prepared to
discuss, subject fo a nonwaiver agreement, an appropriaie reciprocal exchange on this topic.

Intel’s Proposed Document Reqguests

We were surprised to receive document requests accompanying this draft deposition
notice, as we have never discussed a second round of document discovery. We will defer
response to the proposed document requests until we have resolved the deposition topics. We
reserve all objections.

We look forward to your response to the foregoing.

Very truly yours,

Mark . Samuels
of O'MEILVENY & MYERS LLP

Encl.
LA3:] 153883.1






Rocca, Brian

Sent: Thursday, September 18, 2008 8:05 AM
Jo: Rocca, Brian
————— Original Message —-—---

From: Herron, David <DHerron@OMM.com>

To: Pickett, Donn

Ce: Smith, Linda <LSmith@OMM.com>; Fowler, Jeffrey <JFowler@OMM.com>; Vespremi, Roberta
<rvespremiRomm.com>; Marks, 2Znthony {Ferkins Coie Brown & Bain) <AMarks@perkinscoie.com>;
MWorthingtonfperkinscoie.com <MWorthington@perkinsceie.com>; Dillickrath, Thomas
<DillickrathT@howrey.com>; Herron, David <DHerron@OMM.com>

Sent: Wed Sep 17 20:06:39 2008

Subject: INFORMAL DISCLOSURES

Donn: As promised, here is our first take on an outline for informal disclesures on the
topics identified in the Court's Chart and at hearing.

This is preliminary and putting firmer dates to this obviously depends on everycne's
schedules, although we have pul this in the order in which we suggest the disclosures
should teke place. After you have reviewed this, let's have a meeting to walk through
each item, including the types of documents that Intel is interested in and the process
for getting those produced. We can do this in person or by phone and suggest we hold that
meeting on Meonday, September 22.

Here is the list:

1. "Lost Files™ issue {Court Item No. 6): Week of September Z9
2. "Lost” and "found" issue {(Court Item Neo. 8): Week of September 29
3. n isswe {BMD Prior Disclosure in Court's Chart): Week of Octocher €

We need to know whether Intel is regquesting production of the file count chart
cutlined in BMD's brief and, if so, will need to confirm agreement about no waiver of
privilege or work product prior to producing it.

4. Harvesting/forensic collection protocols (Court ILtem No. 4): Week of Cctober €

5. Deduplication process and, potentially, file path information (Court Item No. 11):
Week of October 13

6. Implementation of the journal and vault systems and related foundational
information (Court Item No. 1): Week of October 20

7. Vault configurations for deleted items, ccllection exports and archiving on a
going-forward basis (Court Item Nos. 4 and 8): Week of October 27

B. Historic .pst migration to the vault (Court Ttem Ne. 7): Week of October 27

Bs noted, we will need to discuss the parameters of a pumber of these and other items in
the Court's chart, including* issues (Court Item We. 5 and prior AMD Disclosure);
generally, what you are interesfed in regarding deduplication protocels and, specifically,
what the exchange should be on “"file path™ information (Court Item NMe. 1l1}; and
information {(AMD Prior Disclosure}. We also want to disounss whether Court Item Nes. 2, 3,
10, and AMD Prior Disclosure regarding purported "late delivery®™ of hold neotices should be
deferred to deposition. David

David L. Herron



O'Melveny & Myers LLP

400 Scouth Hope Street

Los Angeles, ChR 20071-289%

213.430.6230

dherronfomm. com

This message and any attached documents contain infermation from the law firm of O'Melveny
& Myers LLP that may be confidential and/or privileged. If you are not the intended
recipient, you may not read, copy, distribute, or use this information. If you have
received this transmission in error, please notify the sender immediately by reply e-mail
and then delete this message.
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BY E-MAIL & U.S. MAIL

Donn Pickett, Esq.

Bingham McCutchen LLP
Three Embarcadero Center

San Francisco, CA 94111-4067

Re: AMD v, Infel

Dear Mr. Pickett:

SAN FRANGIECO
SEANGIHAI

STLICON VALLEY
SENGAPORE

TOKYO
WASHINGTON, D.C.

QUK FILE NUMBER
8,346-163

WRITER’S THRECT RIAL
{213} 430-6230

WRITER'S E.MAIL ADDRESS
dherron®@ommn.com

We wrile in response to your November 13 letter regarding the topics for the infotmal

interview of AMD’s TRz
host of additional questwns and requcsts for information.

g, o5 well as to respond to pre-existing and Intel’s new, wide

We address two inatters related to% P, informal interview. First is the date and
conduct of that interview. As agreed and d:scussed at hearing on November 7, the interview will
proceed for one day on Thursday, December 11, The interview will take place af AMD's
facifities in Austin, Texas. The interview will begin at 9:30 am. We will send you additional
logistical inforination as the interview date approaches. In addition, AMD requests that Infei
Timit the in-person attendance at NI 'nformal interview to no more than a total of four
of its ¢counsel and consultants. We do not opposa additional Intel rcprescntatives attending by
telephone and will provide a dial-in for this purpose. OQur view, however, is that this is the only
way to avoid a repeat of what AMD believes to have been -- whether intentional or ot -- the

intimidating, inquisition-like setting and conduct of the prior interviews of it

Second, with respect to the proposed topics set forth in your November 13 letter, Rk
«&figy will be able 1o respond to the vast majority of them. We address each of the topics as
you have defined them below, and provide you with AMD's suggestions and comments. We
believe that the interview of GISHESEEEw will be sufficient to bring closure to the informal

information process contemplated by the Court and the parties,
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1. "Harvest protocols used by AMD IT and nen-FCS personnel (hard drives; live exchange
prail; vault; journal; PNS)."

This topic appears to refate to Topic No. 4 in the Court's Chart. The information
provided below about hard drive imaging by entities other than FCS responds to and satisfics
Intel's request for information on that point. In any event,J§ g does not have personal
knowledge on the issue of non-FCS hard drive imaging. As to AMD IT harvesting protocols
from AMD's vault, journal, and custodians' personal network space, (S can provide
responsive information. With regard to what you term "live exchange mail,” we ask that Intel
define and deseribe the questions you have and the information you seek so that AMD can
provide responstve information. At present, we are unable to assess whether SHRESBERER is able
to provide responsive information.

2. "Dumpster configurations and % B modifications to same.”

‘This topic relates to Topic Nos. 3 and 4 in the Court's Chart. %§
prepared to answer questions about these topics.

g will be

3. "Implementation of journal and vault systems and refated foundational info.”

B has already sat for an extensive inferview about these systems. See Case
’vIa.nagcment Order No. 4, Paragraph 1(s). What additional information is needed? Please be
specific.

4, "Vault configurations for deleted items and related collection exports, migration and
archiving.

This relates to Topic No. 8 in the Court's Chart. § will be prepared to discuss
vault con_ﬁguratmns for deleted itemns. The other subtopxcs are subsumed elsewhere! Collection
of exports is covered by item number I, above; migration is covered by item number 5, below;
and archiving is covered by item nurnber 3, above.

5. "Historic PST miigration to the vault."

This refers to Topic No. 7 in the Court's Chart. While §&& @ did not himself
conduct this migration, he will be prepared to respond to guestions on this topic.

6. "Foundational info re outlook settings and empioyees email usage (e.g., storage limits for
employees’ email accounis)."

This topic is not set forth in the Court's Chart and was not raised by Intel at the
September {1 hearing. As phrased, this topic a!so inappropriately seeks a generalized
description of all AMD "employees email usage.” o s cannot speak to that; that is an
individual, custodian-by-custodian inguiry better suited to custodian deposition.

As we have told you, it i$ also inappropriate for Intel to aftempt unilaterally to expand the
topics for inquiry beyond those defined by the Court’s Chart ot raised at the September 11
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hearing, Your characterizing a topic as “foundational” doesn’t change this. In addition, in our
meet end confer on November 4, Intel was unable to identify any suspected problem or issue it
perceives with respect to emazil storage limits. Indecd, at that time, you stated that Intef had “no
idea until we ask the questions.” This strikes us as a clear example of illegitimate "fishing.”

Intel wifl need to better define what infornimation it seeks and why., We will thén consider
whether a response will be provided and in what manner,

o i
7. “Foundational info re Asia- and Europe-based servers (settings, journal, vanlt,
harvesting)."

A portion of this topic appears to relate, remotely, to Topic No. 1 in the Court’s Chart,
but much of it does not, Within reasonable limits, AMD agrees that certain questions about
Jjournaling and vaulting for Asia and Europe-based custodians would not be inappropriate.
Again, however, nothing in the Court’s Chart deals with Asia and Europe servers, their settings,
or harvesting in those focations.

Again, AMD will copsider your proposed expansion of topics, on the condition that Intel
identifies with particularity what questions it will have about “servers,” “settings™ on servers,
and “harvesting.” Short of that, we are unable to assess whether and to what extent 5
can provide information nor are we able to prepare him to do s0,

8. “Protocols for AMD IT support of custodian preservation activities.”

This, too, is not a topic defined in the Court’s Chart or at hearing, nor is it defined well.
What do you 1Me2n by this? To the extent questions on this topic reasonably relate to those in
issue - and, EEEAENEMS hns personal knowledge - AMD will not object. Let’s discuss this.

9. Backup Tapes.

Y our November 13 letter promises a list of issues and questions Infel says it has with
regard to back up tapes. We await that ist.

“P” Numbers

Intel has asked why there may be paps in certain “p” numbers with respect to file paths
produced for various custodians. The principal reasons include that some exports were refated to
paper productions for which no pathing information is required to be produced. In addition,
certain exports might not have contained any responsive documents, or all of the files in an
export may have been duplicative of the relevant files contained on a piece of media processed
earlier, thus yielding no responsive files for production, It is also possible that the files in an
export contained privileged material which yielded no responsive documents for production, or
the export contained privilege redactions for which there is no requirement to produce pathing
information. Depending on the custodian, there may be other reasons for interrupted numerical
progression of “p” numbers.
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“30,000 Foot” Documents Regarding the Vauit

Per your request, attached are docoments that give a high-level overview of the AMD
Enterprise Vault product.

We were surprised fo see your November 13 ietter’s new three-part specification of the
#3(,000 foot” docurnents Intel now says it wants, AMD and Intel obviously differ in their
interpretation of what should be produced, and we oppose Intci s proposed expansion of
discovery on this topic. As you should be aware, _.
extensive, no-holds-barred interview on this subject. In fact, Case Management Order No. 4
recites the fact that the parties have already have exchanged inforination on archiving systems,
noting that “the operations of those [archiving] systems has been the subject of interviews and
other formal and/or inforinal exchanges.” If you have specific additional questions or document
requests you should send them along and we will determine the best means of addressing them.

Non-FCS Hard Drive lmaging

Your November 13 letter asks AMD fo identify vendots other than FCS that imaged hard
drives. As stated b at his interviews, AMD utilized FCS for the vast majority of ifs
hard drive imaging for designated custodians. At times beginning in October 2005 through
2008, AMD also utilized Global Data Finders to obtain hard deive images, and also utilized
Digital Discovery Solutions ¢n ane occaston. In each case, the images taken by these entities
were bif-by-bit images. It is possible that another, single image was teken by snother vendor,
and we are atfempting to confirm that. '

New Intel Questions Regarding Backup Tapes Used to Transmit Data to FCS

- AMD believes that it has provided Intel with information sufficient to satisfy reasonable
1nqu1ry on this jssue, If Inte] wishes to spend interview time with§ o

AMD is prepared to have him address the following: (1) why AMD IT used backup tapes
instead of other external media, such as a hard drive; (2) who at AMD JT was responsible for
creating the tapes; (3) in general, the time frames when the tapes were created; and (4} in
general, what data was inciuded on the tapes. We think the answers provided will obviate the
need to ask the additional questions your November 13 letter outlines. In any event, AMD
believes those questions are irrelevant and beyond the seope of reasonable inquiry.

New Intel Questions Regarding Data Collection in Japan and China

The questions posed in your Novemnber 13 lefter again go beyond the scope of issues
defined by the Court’s Chart or at the September 11 hiearing. Please set forth Intel’s position in
" writing as to why this information is relevant and appropriately produced in informal discovery.
Short of that, these guestions strike us as irrelevant and unneeessary make-work.
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SR Pre-Review Files Counts

AMD has reconsidered its position with regard to providing Intel a spreadsheet of pre-
review ﬂle counts fo During this informal discovery process, it has become quite clear
S inadvertent foss is no longer an issue, As stated in Intel’s October 3 email, intef
itself ac owledgcs that it does not need this information. We agree. Indeed, AMD has already
produced a full explanation of what happened with§ 8 and what AMD did to obtain
replacement files. Those files have been produced. Analysis shows a robust production for Wil
@38k I there is further information Intel requires about the loss, Inte] can depose m ag we
have mmvited on muliiple occasions. AMD is unwﬂhng to waive privilege or attorney work
product profection.

Production of Harvesting Information

My October 28 leiter to you clearly stated AMD’s position on production of harvesting
related information. That letter suggested several ways in which Intel potentially could move
discussion on this fopic forward. Your November 13 letter offers nothing new. Intel needs o
narrow its request for this data. We await your proposal, To reemphasize, GESSEEt
be gble to answer questions on this topic. In addition, AMD has stated that, it necessary, it will
produce an appropriate witness to answer questions on this topic. We stand by that
representation. AMD, however, declines to produce such a witness during informal discovery
and will not produce such a witness until the proper contours of inquiry have been agreed to
between the parlies or decided by the Special Master.

We are prepared to discuss these issues at a mutually-agreeable time.

incerely,

David L. Herron
of O'MELVENY & MYERS LILP

Attachments

LAZF152991.)
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